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Roman Civil LAW in particular. 
To which is added, by Way of 


Curious CA TALOGUE of BOOKS, very 
uſeful to the Students of theſe ſeveral 
Laws, together with the Canon Law. 
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AnE x PLANATION of the Marginal 
Quotations from the Books of the Civil 
and Canon Law. 


And Firſt of the Civil Law. 3 
Af fot Inſtitutes of Juſtinian, Book the Fir, I. 1. 2. 3. 
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Title the Second, Section or Paragraph, O 4. 
the third and fourth. 
Digeſt, Book the Firſt, Title the Second, D.1.2.3.4 
Law the Third, — Paragraph, or Section, the Fourth. 
3 Book the Firſt, Title the Second, Law the D. 1. 2. z. 

Pr. in principio, and — in fine ejuſdem Pr. En. 


— 

Digeſt, Book the Firſt, Title the Second, and Laws D. r. 2. 3 
the Third and Fourth. HEE 
Meaning, Law the Fiſt, Section or Paragraph, I. 1. 33. 
begi inning withthe Word Furtum. ff. ſig nifies the Di- Furtum, . 
geſt, and the Words de F urtis denote the Title thereof. de Friis. 

That is to ſay, Bartolus on the firſ® Law of the Bart. in l. 
Digeſts, Book the Second, and Title the Fourth. 1. D. 2. 4. 

Code, Book the Firſt, Title the Twelfth, Law the C. 1. 12. 
Eightb, and Section, or Paragrapb, the Second. 8. 2. 

That is to ſay, Baldus on the fourth Law of the Bald. in l. 4 
Code, Book the Sixth, and Title the Tenth. 4. C. 6. 10 * | | 

The Novels, Conſtitution the Eighty ninth, and _ 89. by, 

Chapter the Ni nth. c. 9. 
Authentick, Coilition the Ninth, Title the Ninth, Auth. g. 
and Novel Twenty. 9. 20. 


All theſe Books of the i Law are . 
quoted by the initial Words of the Law it 
elf; and by the Words of the Title: As, 
Qui totam Hereditatem, for De acquir vel omit . 
 _ Hared. That is to ſay, The Firſt Law of the 
( Digeſt, Book. 29, and Title the Second. 
RE A 2 8 


* 


- * * 
. 2 3 * ä * 
+ 7 * 7 - 1 * ; ke * , 4 , 
= * F \ l 
5 bt 


NP ©: * * 
FS + 8 opt * £5 93 —— . * 


8 8 a ”y 5 
99 ——ů— D * 


1 Quotati ions Front the Böcke * b 
wg, Carion Law explatif'd.”” —— "2 


© FL TVS 

HATis to 27 Book thi F ek 

"om tn Si Wee 
Decretals vf P. Gy 

the ,Nipth. e 3 hy 


Decretals of that Pope: 
VL 3. 4. Book the Third, Title the Fourthy, and Chajter W 


23. pen) third, of the Sixth Book of -the POP 
Pope Boniface the Eighth. N eee * 


= 2. 5. X Book the Second, Titie the Fifth, and Chijter * 
Sec ond of the Clementines. 
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Down my 4 to ſay; Titie the Fonrteenthy, and Chajter 


Third of the Extravagants of Pope N the 
Twenty ſerond. 2 | | 
| That is to ſay, Book the Third, and due the 
7 Second of the" Communts. .- „ 43 
Diſtin&ion the Seventy Hixth, and Cer, the 
Second of the firſt Part of. the Deertes and fi @# 
V Conjonant, or this Note be added; vizs S, it de- 
notes the Verſe. or. Paragraph of LS Chaprer,, * £ 
2 Diſt. 16. c. 2. v. 3. er 8, 3. ec 
16Q.7.3. That is to ſay; Cauſe the Sixteththy. Queſtion: tbe. 
2 Seventh. L e the Third, of the. Second wes ; 
3 of the Decre:s. _ | 
Cm. 1, . Diftin@ion the Firſt, and 87 8 the ane, o* 2 
8 — „ Third Part of the Decrees. r N 
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All theſe Books of the Canon FRY are likewiſe © 
ſometimes quoted by the initial Words of che 
Law, or Chapter itſelf; and by the Words 
a: the Title: As thus; Ex ſpecialis, extra de 
= > Fudgir, That is tb lay, Cap. J. Tit. 6, of the 
ifth Book of Grepory's. Deeretals. For the 
Word Extra imports thele e as well 
as the E ætravagants. 


* 


= 6 . 
* 
. 9 
4 . Ss © * A e by * 


1 Law of Naticiais, Oc. 


DISSERTATION 


Babi, ON THE. | | 
Lay of Nature, 


11 having been a ee Cu- 
PRs fom and Uſage among the 
Doctors of the Civil Law, itt 
SV 2 119 Place, to diſcourſe of 
GY ſuch Things as are preparato- 
ON ry to other: Matters, renting 
to the Knowledge of the Law, 


1 Mae thought fit in the Beginning of the fol- 


lowing Diſſertation to ſpeak of I. in gene- 


ral, and of the Etymology and Derivation of 
the Latin Words Te Lis and Jus, that we may 
truly diſtinguiſn, what is meant thereby in a 
Kri& and proper Acceptation-of thoſe Terms. 


S having thus prepared a way for the en- 
wing Treatiſe, I ſhall in the next Place endea- 
* to your of the Law -$ * the Lay: EO 
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2 A Diſſer tation on the Law of Nature, 


of Nations, and of the Civil Law in general, as it 


is common to this or that State and Country, to- 
_ gether with fome Obſervations on the Roman 
Civil Law in particular. Therefore, that J 
may proceed in due Order and Method, I 


ſhall divide this whole Treatiſe of Laws in ge- 


neral, into three Parts: Wherein, I ſhalt, Ni, 
Treat of ſuch Things, as belong to a Preceptive 
and a Penal Law; and to the Ceſſation or Re- 
ealing thereof. Secondly, I mall handle the 
Buſine s of Diſpenſations, whereby a Man is 
diſcharg d and exempted from the Obligation 
and Penalty of Laws. And, Thirdly, I ſhall ſay 
ſomething in brief of Privileges; and of the 
Force and Effect of them in general. And, 
Firſt, A Law 1s in Latin, according to Sua- 


rex, Tho. Aqui nas, Fulentia, and others, ftiled 


Lex, from the Verb Ligo, which ſignifies to bind ; 
becauſe Men are bound and obliged by Laws 

either to do, or not to do ſomething. here- 

fore a Law, in the Scripture Phrats. is called 

a Yoke, and a Bond. As for Example, Let 

106 break their Bonds in ſunder, and caſt away 

* Pſalm a. their Jules or Cords from us. And again in the 
ver. 3. Prophecy of Nahum, I will break. his Toke from 
+ Chap. 1% thee, aud burſt thy Bonds in ſunder f. But, H- 
ver. 13. dore, in his ſecond Book of Etymolegies, Chapter 
the Tenth, and ſome others do ſay; That the 


Word Lex is derived from the Verb Lego, ſig- 
nifying to read; becauſe a Law is read and pub- 


liſhed in Writing, .in order to be often read 

over for the Inſtruction and Illuſtration of the 

1 pfal. 19. Mind, according to that of the Pſalmiſt ||, The 
Commandment, or Law of the Lord, is bright, en- 


* ver. 8, lightening the Eyes of thoſe that behold it *, Yet 


Writing is not eſſential to a Law, as F _ 
N . ; 
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obſerve hereafter. For as a Cuſtom has the 


reduc'd into Writing; ſo likewiſe a Law may 
haye the Force and Power of a Law, and oblige 


'n Law is properly ſaid to be that which is 


often made uſe of in our Law Books, as Syno- 


be 4 pe 4 - y = 
LS 4 . | 
* 


2 | - 
: _ _ . n - L 
| | 4 * 


... the Law of Nations, &c. 


Force of a Law, and do's oblige as ſuch, tho not 


as ſuch, though it be not expreſſed in Writing: 
Yer, forthe Reaſon above-given, a Law is uſually 


drawn into Writing. Cicero in the firſt Book of his 


Treatiſe of Laws, will have it; That the Word 


Lex has its Original from the Latin Verb De- 


ligo, to ele& and chuſe ; becauſe it teaches us, 
what we ought to elect and make choice of. But 


what we in Engliſþ ſtile Law, is in the Latin de- 


noted by ſeveral Names and Appellations : As 
ſometimes by the Word Jus, not only becauſe 
the Law deſigns and preſcribes that which is 


juſt, but alſo becauſe it gives unto everyone that 


which is his Right, in Latin called Jus, accord- 


ing to the Determination of Juſtice: Which is a 


Vertue, that gives unto every Man that which is 
his Right to have and enjoy, as I ſhall ſhew by 
— by. A wa rune is called a Conſtitution, 

tatute, or Sanction; tho' properly ſpeaking a 
Law and a Statute is not the ſame Thing: For 


made by ſome Sovereign Prince or Supream 
Power, as by ſome Emperor, King, or by the 
whole State of the People: Bur a Statute is ſaid 
to be that which 1s made by an Inferior Prince, 
or by a State that is ſubje& to a Prince, Oc. 
As the Statutes of ſome Towns and Cities are: 
Thus we ſay, the Statutes of Millain, and the 
Statutes of Mantua, and the like. 


But tho the Latin. Words Jus and Lex are 


* 


nymous Terms, to ſignify the ſelf ſame Tang ; 
1 


yet there is ſome kind of Difference and 


B22 Cunction, 
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Diſſertation on the Law of Nature, 


ſtinctien, which we ought to make between 


them. For the Latin Word Jus is a generical 


Term, and has a Reſpe& even unto thoſe Laws, 
which are not reducd into Writing; and of 
this kind, we may reckon general and particu- 
lar Cuſtoms, the Law of Nature, and the like : 
But the Latin Word Lex is reftrain'd ts a more 
fpecial Signification and Meaning, having only 
a Regard to that Part of the Law, which is com- 
mitted to Writing, for the Reaſon above-men- 
tion d. I will here diſcourſe of both in their 


juſt and proper Significations. And, | 
Firſt, Of the Word Jus, which ſeems to be 


To called by the Figure Apocope, from the Latin 
Word Juſſu; becauſe it commands ſomething 
to be done, or not to be done. For properly 
ſpeaking, that is called Jus, which is the Com- 
mand of Nature, or ef the State, or of him 
that repreſents the State and Commonwealth. 
There are four other Acceptations deri vd from 
this Senſe and Meaning of the Word Jus, which 
are leſs proper; Namely, The Word Jus is 
fometimes by a Metomm of the Thing contain d, 


put for the Thing containing, made uſe of to 
denote the Art and Knowledge of the Law. Se- 
condly, By the ſame Figure, (tho by the way of 


Converſion) it is taken for that, which is of 
Right given unto every one thereby as his Due, 


and in this Senſe. it ſignifies a Right. Thirdly, - 


It is taken in a particular Manner for that Pow- 


er which the Law gives unto any Perſon ; and 
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in this. Senſe it ſignifies the ſame as Power or 


Adminiſtration : And this happens, as often as 
the Right and Power of doing any Thing is ad- 
ded to the Word Jus. Fourthly, It is taken for 


that Place, wherein the Law is adminiſtred, p 
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 *zhe Law of Nations, &c. 
rulgarly called a Court of Judicature. As when 
we lay in Jus vocare, that is, to fummon a Per- 
ſon into Court; and in Jure "Confe Mes pro judicatis 
haberi, or in Engliſh, ſuch Perſon, as do make 
a Confeſſion in Court, are oma d as Perſons 
already adjudg'd and condemn d. Wherein 
the Metonymy of the Adjuncit is taken for the 
Subjekt. But, according to the proper Signifi- 


cation of the Word Jus, the ſame is defin'd and 


iven to every Conftitation, that commands 

hings right and decent to be done, and that 
forbids the contrary, by may br a neceſſary 
Obedience on tho e for whom ſuch Law was 
made and ordain d. And herein we have two 
ſpecial Parts, viz. The Command it ſelf, and 
the Execution of this Command. For it 
is the Buſineſs and Province of che Law, not 
to command every Thing, but only ſuch Th hings 
as are honeſt, right e decent to be done, and 
to forbid the contrary. Now that is {aid to be 
Right, which is juſt and hone# in it ſelf, and 


of its own Nature: As, for Inſtance, to wor⸗ 


ſhip God; to hurt and inj ure no ons: And al- 


ſo, that wh ich conduces to the Profit and Ad- 
Vantage of the Community, as Hus. 


ion, Sc. ö 
The Execution of this Command in two 
Things, viz. in ſome Puniſhment added to the 
Law; and in the Authority of the Perſon that 
enacts a Law. In this 3 I underftand the 
Word Pæna or Puniſhment in a very general 
Senſe: So that an Action, which we commence 
againſt any one, is contain d under that Name 
and Appellation. The Diſtribution and Dif- 
penſing of Law ſhew us, in whoſe Hands che 


| Authority of enacting a Law confilts, * bers 


* Again, 
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6 A Diſertetion on the Law of Nature, 
7 Again, The Word Jus is taken in ſeveral o- 

ther Senſes, not before mention d. For Firſt, 

It ſignifies that which is always founded on E- 
quity and good Conſcience, as the immutable 
of Nature is. Secondly, It denotes that 
| which is for the Profit and Advantage of all Per- 
l | ſons in general; as the Law of Nations is. 
| Thirdly, Tt imports that which is for the Pro- 
fir of all Perſons, or (at leaſt) of the greateſt 
þ Part of G People, living in any particular 


State or Commonwealth; as the Civil Law is, 
|. according to the general Senſe thereof: And 
in this Senſe we underſtand the Common Law 
. of England, So that the Word Jus, in this Di- 
vifion, includes a Threefold Law, viz. The 
' Law of Nature, the Law of Nations, and the 

Civil Law, myo to the general Acceptati- 
on thereof. Fixrthly, We uſe the Word Jus 
| to denote the ſame, as Neceſſitudo, or a near- 
= neſs of Relation: And thus we ſay in our 
| Law-Books, Jus Cognationis, or Affmitatis. Fifth- 
1 9, As the Edict of the Roman Prætors were 
filed Jus Honorarium; fo were the Sentences 
of every judge ſtiled by the Latin Appellation 
of Fus. Yea, tho the Judge ſnou d pronounce 
an unjuſt Deoree or Sentence; yet they were 
| / fill ſo called, without confidering what the 
| Judge has done, but what he ought to have 
| done: And from hence proceeds this Term 
of Speech in our Law Courts, viz. Jus dicere, 
or (in Engliſh) to pronounce a Sentence. I 
have before obſerv'd, that the Place where 
the Judge or any other Magiſtrate fits for the 


diſpatch of Jiftice, and for the ſake of pro- 
nouncing Judgment, is ſometimes in Latin cal- 
this is true, tho it be at the 


| Judges 


* 


WW 


in the 
2 


be ou of Nations, e. 
Judges own Houſes, or upon a Journey, and 1 


the like, 


But the Word Tex is not taken in ſo large 
and general a Signification, as the Word Jo; . 
For it has either. only the ſame | 
Meaning with the : Wor d fo, in re 
two friſt. Sgnifcat ſony 0 this Word; or el 
it only imports the Form of a Contract, whe- 
ther it be the Covenants or Conditions thereof. 
And hence proceeds this uſual way of Expreſs . 
fion in aur .aw-Books, Viz. Ea Lege vel n. 
ditiene. p 
But waving all other Acceptations of theſe. 
two Terms, I ſhall, come nearer to my pre- 
ſent Purpoſe, and thew ; that this Word Jus, 
eral Senſe, thereof, is raken in a” 
threefold Manner, as above-remembr vil. 
For the Law of Nature, which is 39 — 
born with Man. Secondly, For any 


= Law whatſoever, then it bag of 
or Humane Appointment. And, IN 
the 


vn " 

125 25 3 
roper Senſe of che Word here- 
of, namely, for the Raman Ci- 


a if he pong 
e 


vil Law. The Lay ef Nature, which 1 * 0 
aan of by and by, is (as it w r 
Foundation of the Law 10 K her 


which Nature has tanght all ring Creatures, 
in the ſtricteſt Senſe t ereof; that is 15 By, 
is, is Der, Law, which is fo e d in che 
ature of all living Creatures, tha, 16 is. 9 
proper to Men 8 but * a kind of 7 
militude or Analogy,. i is common to Men with 
Ne : As the 88 of Man and Wo- 
the Procreation, and Education of Chil- 
= Self-Preſervation, Or. Ariſtotle 0 the 
fifth Book of his Ethicks, defines, it. to be that 
'B 4 Law, 
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A Diſſertation o YI Li of Nature; 


Law, which retains its Force in all Plates, and 
among all Nations; and is that which is ratt- 
fy'd and confirm d neither by Opinion, nor 

b. t nor is it made null and void there- 
| And Cicero in his firſt. Book De Legibus, | 
Ges it to be the higheſt Pitch of human Rea? 
ſon ; which, being planted in Man's Nature 

from the be nning, commands ſuch Things 5 

as ought 2 done, and forbids the contra- 

TY; Pur more of this immediately. 

The Law, according to To. Aquinas, and 
ſome of the Doctors, may be divided into four 
Parts or Members, vx. into the Law Eternal, 
the Law of Nature, the poſitive Law of God, 5 
and the Law of Man. The Law Eternal, 
xen in a large Senſe, is the Divine Will ad 

. Underſtanding it it felf, which ordain? dal Things d 

from Eternity, actording to Sulomon in his Book 
of Proverbs; where ſpeaking of Wiſdom, he 

* Chap. 8. ſays „ The Lord poſſeſſed me iu the beginning of his way 

= A Slee his Works of otd : I was ſet up from everlaſt- 

43 ge, ang, 1 8 the Earth was - 2 taken ſtrictiy, 

n ils ind and Reaſon 'of God, .command-- 

os Things I that are Good, and forbiddi 
or are TY * Mes 4 6 is de- 

a Thing to be eve „ whic id, done; or 

: coveted, ) to the Freren La or Wi * 8 

* Law of an is the Agreement or 

cement of a Thing it felf with right 
aße And from hence it is, that the Diſa- 
——9 which a Lie or Adultery has with 
A ht Reaſon, is the Law of Nature it ſelf; 
. which prohibits a Lie, and every Act of Adultery} 
Again, thus the Agreement, which the Pre- 
ſervation of « our "Neighbours, Reputation 2 

n | ; „„ 
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Nature, #4 priori, ſeems to be the 


the ſame Circumſtances, the Matter there- 
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with right Reaſon it ſelf, may be ftiled the 


Law of Nature, which commands and dictates 
the preſerving of bur N Reptitarion: 
Some of the Doctors indeed define” the Law 
of Nature to be the Licht and Dickates of out 
Reaſon, whereby we know what Things ought 
to be done, and what onght not to be done. 
But this Definition (IT think) do's not ſeem to 
be 2 priori, but 4 poſteriori. For the Law of 
to be the Agreement. 
or Diſagreement of a Thing ir ſelf, .which we 
know by the Light of Nature. Now the Law - 
of Nature in its extended; Senſe is twofold, as 
I ſhall here obſerve. For the firft is faid to be 
evident of it ſelf, and to ſtand in need of no 


Demonſtration; the firſt 5 of the Law 


of Nature being theſe, viz. That every Good 
ought to be embrac'd and purſued; and eve- 
ry Evil ought to be ſhunn'd and avoided, 
and the like. The - ſecond Diviſion is that 
whoſe Principles are not ſo clear and felf-evi- 
dent. For there may be ſome natural Laws aſ- 
ſign d, which are ſo obſcure and unknown to 
ſome Men, that they may be excus d from the 
Tranſgreſſion thereof through an invincible 
Ignorance. But birring Ignurance, the Law 
of Nature is of ſo great Force and Efficacy, 


that it obliges all Perſons (in good Conſcience) 
having the uſe of human Reaſon, whereſoever 


they hve, exiſt, and have their Being. Unleſs 


| 88 they are excuſed in ſome particular ; 


aſe, by Reaſon of ſome extraordinary ſuper- 
vening Circuniftances.” The Law of Nature 
is immutable in Reſpect of its ſelf; and in- 
deed always obliges under the Continuance of 


of 
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of not being changed in any wiſe : Becauſe the 
Law of Nature conſiſts in ſuch Things them- 
felves, as do either agree or difagree with right 


Reaſon, Therefore, jf the Things themſelves, 


and rhe Circumſtances. of Things be not chan- 
ged, the ſame Agreement or Difagr 

remains? And, conſequently, the Law of Na- 
ture cannot be changed, under the Continu- 
ance of the ſame Circumſtances. Let, I grant, 
that the Things themſelves, and the Circum- 
ſtances of Things may be ſo changed, that even 
the Law of Nature it ſelf may be faid to vary 
and be. changed, as appears by Induction. 
For by the DiGate tes of the Law.of Nature it is 
manifeſt, that it is not lawful to drink Wine, 
when Prunkenneſs may be ſurely foreſeen to 
enſue thereupon : Yet if it be neceſſary to 


drink a N generous Wine on the ſcore 
of Health, the drighipg thereof is lawful, 
tho! :nneſs be foreſeen, and enſues there 


on. For here a Circumſtance ſupervenes, 
which renders the drinking of Wine lawful, 
tho Drunkenneſs ſhould enſue thereupon; for 
wied far : Ju Ee cr Red. I 
mitten iar n Ye: h. Again, 
though it be hot lawful for one Man to pur- 
loin, and take away another's Goods againſt 
the Owner's Will; yet on the Circumſtance of 
extream Neceſſity 8 to ſome) this is 
lawful. Thirdly, God may permit ſome Things, 
Which without his Permiſſion are contrary to 
the Law of Nature: As a Bill of Divorce, 
and a Pleurality of Wives was heretofore law- 
ful by the Divine Permiſſion. For as God ma 
vary and change the Things themſelves, 1 
he may likewiſe change the Law Nn in 
ſome 


eement ſtill 


8 


the Law of Nations, &c. 


2 Og. 
ſame Reſpect, where ſuch Change is not con- 


trary to the Divine Attributes: And as he 


may ſupply that which the Law of Nature di- 


Rates and preſcribes ; ſo he may alſo diſpenſe 


** 


a Pleuralit of Wives was contrary to the Law, 
which preſcribes and dictates the pacifick Go- 


vernment of a Family; yet, notwithſtandi 

this, God might ſup K the Law of Nature in 
this Part, by a 9. 2 Government of the Fa- 
mily immediately from himſelf: So that it ſol- 
lows from hence, That God may permit, and 


allow of a Pleurality of Wives. Fourthly, Ho- 
micide by a Man's own private Authority is 


unlawful ; but yet if it be done in defence of a 
Man's own proper Lite, cum moderamine incul- 
pate tutelæ, it is lawful. And ſo it is, if it be 


done by God's Authority, who is the Lord of 


Life, and of all our Subſtance ; as in the Caſe of 
Abraham, who by God's Command put his own 
Son to Death. Lafth, It appears by the Law 
of Nature, That a Depofitum ought to be reſtor d 
to the Owner or Proprietor thereof upon De- 
mand: But yet a Caſe may be aſſign d, where- 
in ſuch a Depoſtum ought not to be thus reſtor d, 
nay, the Law of Nature forbids us the Reſtitu- 
tion of it; as when a Sword or other Weapon 
depoſited, is demanded to kill another Perſon. 
Some Perſons indeed have doubted, whether 
God can diſpenſe with this Law? But to them 
I anſwer, That he may diſpenſe with this Law 
in all thoſe Things, which ſo depend on him, 
and may be ſo chang d, that all Things ſeem 
lawful by fuch an Alteration: As when ſuch a 
Change and Alteration do 
pugnant to Reaſon, or contrary to his Attri- 
* | | butes, 


with this Law in ſome Degree. For whereas 


Ss not appear re- 
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of Nature, but only by the 
9 'S 3 3 fl (Ts 


butes, as aforeſaid. Thus God permitted a 


Pleurality of Wives unto the Jeus or Hebrews, 
which tho”. contrary to the Law of Nature in 
ſome Senſe ; yet it was not in the leaſt repug- 
nant to Reaſon, or his own Attributes. 'There- 
fore God may diſpenſe with this Law in thoſe 
Things, which fo depend on and may be ſo 


changed, that they ſeem lawful by ſuch a 


Change. But God cannot diſpenſe with Bla- 
phemy, Falſhood, Idolatry, and the like, which 
are Sins of ſuch a wicked Nature, that their 
Malice and Iniquity cannot be taken away by 
a Diſpenſation, tho they may be pardon'd. 
The Divine Law, is that poſitive Law which 
has Force, 10 far only, as it proceeds from 
God. And this is twofold, viz. The old Law, 
otherwiſe called the Laulef Moſes; and the new 
Law, commonly ftiled the Goſpel Law. Again, 
the Divine Law may be fub-diyided into the 
Divine Law of Nature, of which I have al- 
ready ſpoken; and the Divine Law poſitive, 
The | Divine Law of Nature, is that which 
commands. the ſame Thing as the Law of Na- 
ture does; and is contain'd in the Decalogue, 


5 © | $7 1 [ A. &”:VY s «© 
and its Precepts. - The divine. poſitive Law, 


is that which commands ſomething not or- 
dain'd or enacted by the Law of Nature. 
Thus à previous Confeſſion of our Sins is 
commanded” before receiving the Euchariſt, 


by him who has a Conſcience pricked with Sin. 


And this Precept is called a divine poſitive Pre- 
cept ; becauſe Confeſſion of Sin, before recei- 
ving the Eucharift, is not enjoyn'd by the Law 
the expreſs Law of 


” 4 


God. 
A 


the Law of Nations, &c. 


A Human Law. is that. which is . made and 


eftabliſh'd by Man's Authority, but yet not- 


For Men make Laws by that Power, which 
God has communicated to them, to the end 
that Subjects may be the better govern'd, and 
kept within their Duty; and, through a Fear 
of Puniſhment, be reftrain'd from the Commiſ- 


ſion of Sin. Now a human Law is twofold, 
viz. Secular and Ecclefiaſtical. A Secular Law 
3s that which is enacted by the Power of ſeeu- 
lar Perſons; as Emperors, Kings, and the 


like. And an Ecclefiaſtical Law or Conſtituti- 
on, is that which is made by the Power of the 
Church, according to the Canon Law; as by the 
Pope, a General Council, and fo forth. An 
Ecclefiaſtical Conſtitution is twofold, vix. Gene- 


ral and Special. A General Conſtitution is the 


Sanction or Law of him, who has the Power and 
Right of making Decrees and Statutes for the 
Advantage of his Subjects, whether they be 


Laymen or Clerks, it matters not: And by 
thoſe all Perſons that are ſubje& to the Enact- 


ing 


_ withftanding this has its Dependance upon God: 


Power, are bound to the Obſervance of 
ſuch Law or Conſtitution . A Special Conſti- * Diſt. 2. 


tution is by a proper Name called a , Privi- Cab. 3- 


lege, becauſe it is made in Favour of a private 
Perſon, or ſome private Affair; or elſe, be- 
cauſe it begets as it were a private Law unto 


mand or Order, whereby ſome particular Mat- 
ter is indulged 1n a particular Manner to the 


The Decrees of General Councils are thoſe 


Acts, which are confirm'd by the Authority 2 
| the 


fuch - f cular Perſons, unto whom it is 
— nd it is nothing elſe but a Com- 


Perſons requeſted, and obtaining the ſame. 


14 4 Diſſertation on the Law of Nature, 
the Pope; as the Decrees of Provincial Coun- 
cils are in Popiſh Conntries confirm'd by the 
Authority of Patriarchs, Primates, and Metro- 
. politanes of the fame Province: And the Pe- 
crees, of which the whole Canon Law is ſaid to 
conſiſt, are called Ecclefiaſtical Conftitutions ; 
and are ſometimes. comprehended under the 
* Diſt. 2. Name and Stile of Canons *®, Thus there is 
Cap. &gne Kind of human Conftitution, which is cal- 
led Civit; and another, which is ftiled Eccleſia- 
ſtical. A Gil Conſtitution is in other Terms 
1 Did. 3. called a Civil Law, or in Latin, Jus Forenſe f; 
Cap. 1. and is either Common or Miunicipal. That is 
called the Common Civil Law, which obliges all 
Perſons, that were ſubje& to the Roman Em- 
= and which we have contain'd in the 
ks of the Civil Law; and which cannot be 
made, unleſs it be by the Emperor, in Virtue 
of that Power, which was heretofore tranſ- 
ferr d on his Royal Majeſty. A Municipal Law 
is that which every City, State, or Common- 
wealth, enacts for its own Uſe, on the Account 
of Things Divine and Human. WEED 
There is one Kind of Law ſtiled Precepti ve; 
and another ſtiled Penal. A Preceptive Law is 
that which commands and enacts ſomething 
to be done, or not to be done, without ordain- 
ing any Puniſhment. And a Penal Law is 
that which enacts ſomething to be done, or not 
to be done, by ordaining a dererminate Pu- 
niſnment to be inflicted on the Tranſgreſſors 
of that Law); or elſe, it leaves the Puniſhment 
to be determin'd by the Diſcretion of the 
Judge, according to the Quality of the Crime. 
Now a Paniſhment is ordained, to the End 
that Subjects, who are not induced through 


J we 


LY 
”—_ N 


the Law of Nations, &c. 

Love to the Obſervance of Laws, ſhould be in- 
duc'd thereunto, through Fear of Puniſhment, 
But whether a Judge can leſſen and diminiſh 
Puniſhments preſcrib'd by Law, or whether he 
is bound to impoſe the very ſame, I ſhaltgqn- 
fider in another Place, where I ſhall ſhow, that 
even an inferior Judge may leſſen and dimi- 
niſn Puniſhments, on the Account of ſome ſa- 
pervening Circumſtances, unleſs the Law ex- 
preſly forbids the Change and Alteration of 
the Puniftiment. * Alphouſus a Caſtro reckons 
up ſeveral Reaſons, on which Account Puniſh-- 
ments may be ſometimes increaſed, and ſome- 
times diminiſh'd by the Judge, Having con- 
ſider'd theſe Things, I thall next conſider whe- 
ther a Penal Law obliges in Conſcience, Now, 
not only a Preceptive, but even a Penal Law, 
whereby ſomething (viz.) is commanded b 

Puniſhment, added to the Tranſgreſſion thereof, 
does oblige, unleſs it otherwiſe appears, that 
the Legiſlator did not deſign to oblige Men 
in Conſcignce : But in this Concluſion, all the © 
Doctors do not agree, but are divided into two 
Opinions. The firſt is that of Jaſon, Decius, 
Gomez, and others quoted by Leſſius, who 
think that a Civil Law does not oblige in Con- 
ſcience, when only a temporal, or corpora! 
Puniſhment is therein decreed againſt the 
Tranſgreſſors thereof, although ſuch Puniſh- 
ment be ſevere and grievous, as the Loſs of 
an Eſtate, Life, and the like, provided it does 
not otherwiſe appear, that the Law-giver in- 


tended ſuch Law ſhould oblige in Conſcience, 
and that there be no Scandal or Contempt 
ſhewn thereunto. Firſt, Becauſe a Penal Law 
is an odious Law, and therefore ought to be 
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explain'd with great Benignity, and as favour- 

1 may be, according to this Maxim 


Mz: or Rule of Law, viz.. Odia reſtringi, Favores con- 
* venit ampliari. Secondly, Becauſe. the Legiſlator, 
| by applying a temporal Puniſhment, is deem dd 
to exclude ' an eternal; for he that expreſſes 
one Thing, and is filent as to another, is 
deemed to exchide that Thing, unto which he 
* X. 2. 23. is filent *. , Thirdly, Becauſe Subjects may pro- 
5- bably think the Law-giver ſufficiently contented 
with the Puniſhment he has expreſs'd, and will 
$ 5 not impoſe a greater Obligation on them, un- 
leſs the ſame may be ſtrongly inferred from 
his Intention. There fore, though a Legiſlator A 
may oblige ad Pænam & ad Culpam, that is to 
ſay, under a Penalty, and in Conſcience, yet 
whilſt he only expreſſes a Penalty, and it 4 $ 
not otherwiſe appear, that he deſign'd to ob- 
lige in Conſcience, he is deem'd to oblige his 
Subjects only ad Pænam; thinking the Commi- 
nation of a temporal Puniſhment to be ſuffici- 
ent to hinder them from offending, and to 
keep them within their Duty, without a great- 
er Reftraint. | eat ar a 
3 The Second Opinion is, that of Suarez, To- 
I] letus, Salas, and others ; aflerting, That a Penal 
ES Law do's oblige. in Conſcience, according to p 
the Weight and Importance of the Matter ; 
thereof, unleſs it appears by ſome Means or 2 
other, that g was contrary to the Mind of the I 
{ 
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Legiſlator. Fit, Becanſe a Law containing a 
© Precept do's, according to ſome Caſuiſts, oblige 

& in Conſcience ; therefore ſince a Penal contains 
= | a Precept, it do's moft certainly according to 
ww 5 theſe Men oblige in Conſcience. Secondly, Be- 
1 cauſe a Puniſhment ſeems to ſuppoſe a Fag. 4 
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unto , whom he ought to yield Worſhip and 
ce, as being his Lord and Creator. 
| Wt ſhall not ore treat of Univerſal, but 
only of Particular, Juſtice, which is oppoſite and 
_ contrary. to injurious Dealing; and is divided 
into .Diſtributive and Commutative Juſtice. The 
Firſt of theſe relates to the Diftribution- of 
Rewards and Puniſhments, according to the 
Proportion and Variety of Men's Merits or De- 
merits. And the latter is employ d about Con- 
tracts, and the equal Permutation of Things; 
| and the two Parts of this Diviſion make 
if what the Emperor ſtiles Particular Juſtice. 5 
Jer Fer is rightly ſaid to be a e Will, &c. 
or tho Matters and Caſes do vary and chan 


in ſo great a Diverſity of Things; yet 18 i 
1 has certain Principles and Meu! 
lf planted in the Breafts of all M "ohekeby de 
Judges even according to a al Men, of Gren. 
1 what is juſt, &c. And theſe Ieat or 
| f P rincipl es are perpetual and immutable: And 
when the Will is conformabl K to 8 
Principles, it may then be faid to act in a 
IM and regular Manner. As to that Part of the De- 
i finition, wherein it is ſaid, that Juſtice. gives | 
1 i ever one that which is his due © I th a 
be called the Property of Juſtice. And as P 

' _ ticular Juſtice is fad, 0 likewiſe, f is the Ef- 
[ | ſence of Tuftice twofold, VIZ. conſiſting in a 
| 


| Diftribution of Rewards and Funiſhments for | 
| Merits done, and Crimes committed. And, 

| Second, In he Equality of Commuration, thar 

| an Injury be done to no Perſon. 

=. But the Word Juſtice in a TN upon 
Law and. Policy may be taken, even in a Egal 

Bene and Acceptation, as welt as in a * | 

| i an 


e een 


the Lam of Nations; &ce. 21 


\ 


and Moral. One; and then it is taken for Ju- 


ftice of Works, or (which is the ſame Thing) 


for Obedience due unto a Superior, or any o- 

ther Magiſtrate ; or elſe for that Order, where- 

by Men are ſubje& and obedient unto Superi- 

ors: For Words ought to be underſtood accord- 

ing to the ſubje& Matter of them. Therefore, 

touching the Etymology of the Word Alciatus, 

in the Firſt Book of his Parergon Juris, thinks Cap. 19 
that Juſtice is ſo called, quia vim fiſtat, that is 

to. ſay, becauſe it hinders and puts a ftop to 
Force and Violence. But Hotoman, in his 
Commentaries on the Juſtinian Inſtitutes f, will f J. 1. 1. 
have it ſo called, becauſe in ed Jus fiſtatur, that 

is to ſay, becauſe the Law has its Subſiſtence 
therein. And Jidore, in his Treatiſe touching 
the Signification of Words, aſſures us; that i Cap. F- 
Juſtice is thus ſtiled, becauſe it is quai Juris ſta- 14s. D. v. 
tus, the Law being founded thereon, and pla- 
ced therein. Yet ſome maintain, tis more 


| proper and ſimple to ſay Juſtum a Jure; and 


thus the Word Juſtitia is derived from the ge- 
niti ve Caſe of Juſtum, by adding the Latin Ter- 
mination or Particle (ia) thereunto: As from 


 Maſtum, Maſti, Miaſtitia; and from Lætum, 


Leti, Letitia., And therefore, in the Preface 


to the 69th Novel, we find the Word Fuſtitia 


has its Name, and is fo called from the Thing 
it ſelf, viz. from that Right which it gives to 
every one, as it is his Right. Juſtice is the Ver- 
tue it ſelf; and that which the Lawyers ſtile Jus, 
is the Exerciſe and Practice of that Vertue. 
75555 is ſaid to be the Bonum ſupremum, the 
aw is aid to be the Bonum medium, and Ju- 
rig-Prudence is ſaid to be the Bonum inimum . 12 Q. 
Fuſlice requires us to give every Man his due, 8. 
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the Law 1s co-alliſting hereunto; 5 and 15 bp 

* eaches Thy how this may de donde. 
As Jfic 18 taken in a twofold Senſe 1 Nan 

wiſe 1 is Injuſtice underſtoodi in a twofold 

For. contrariorum eadem eft Ratio N Diſe 125 

There, is one ind of W wllic 

. Crock called Avene, is in E 155 tranſlate 

E Injuſlice; and is what St. John in his 

1 Epiſtle Miles a Traatgreſan þ che Law; 

is ſometimes in Ho y _ Scripture eafied 

or Unrighteouſneſs *. Now als kind of 


M Induſt r1 & . rb e Contii- p 
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A Dif, ertation on the Law of Nature, 


| both publick and private do's hereunto belong, 
1 tho we. do not meet with it in the Body of the 
: | Ihe Law is defin'd to be Ars boni & æq¹ꝭ˖ẽj 
1 where by the Word Ars, I mean ſuch a Know- 
ith ledge as is learn'd and acquir'd by Practice, 
it and is profitable to human Life; it being part- 
1 ly collected from the Demonſtration of practi- 
| cal Principles, and Fr bu from the probable 
| Arguments of ſound Reaſoning. The Words 


Bonum and Æquum are here taken, for an exact 
| and perfect Equity founded upon good Conſci- 
| ence ; or elſe for a certain general Rule of Ju- 
if ſtice: And as the Word Bonum relates to uni- 
| © .werſal Juſtice; ſo the Word /Equum has a Re- 
1 | ſped to particular Juſtice. For the Word - 


quum may be underſtood to denote that which 
is ſuch by Nature; Equity being that part of 
Juſtice, which is taught us by the Law of Na- 
ture. But by the Word Bonum we underſtand 


* 


that which is good and profitable unto Men, 
as they are Members of Civil Society, though 
W tit may ſometimes ſeem to deviate a little from 
"i Having thus far treated of Juſtice, and of 
5 the Terms Lex and Jus, I ſhall next in order 
proceed to diſcourte of what we call Juris- 
Prudence, or the Knowledge and Study of the 
Law. Now Juri - Prudence is defin'd to be the 
Knouledge of Things Divine and Human; and a 
good Diſcernment between that which is juſt, and 
that which is unjuſt. I call it the Knowledge, or 
5 Nia of Things Divine and Human, becaule it 
1 _ do's for the mo york canſift in the Evidence and 

| Demenſtration of natural' Principles and Meas - 


And in Latin I call it Scientia, in the extended 
| Ss | Senſe 


. 

* 
C; 
„ 


Grace, or the G 


r — 7 


* 

1 p 3 1 
tbe Lam of Nations, &c. 

Senſe of the Word, as it is an Art and Me- 
thod; becauſe the Knowledge of Juſtice and In- 
juſtioe is not acquir d by common Senſe alone, 
or by the natural Ratiocination of the Mind; 
but tis even comprehended under a certain 


kind of Doctrine or Method of. Learning, and 


under the Precepts of Civil Pradence. 
All Laus are either of Divine or Human Au- 
thority, as I ſhall obſerve more at 1 


arge hereaf- 
ter. Among ſuch as are of Divine Authority, 


are the Law of Nature, and the Law of Nati- 
ons, the Law of Moſes, the Law of the Pro- 


phets, and (amon 
Epiſtles. But the 5 


the Papiſts) the Decretal 


wine Law properly ſpeak- 
ing is that which is written 2 the Law of 


Some of which are ſtiled Moral, and theſe as 


natural Precepts have a perpetual Duration and 


Continuance; notwithſtanding the Law of Grace. 
Some of them are Judicial and Ceremonial; and 
theſe have not been obſerv'd ſince the Law of 


oſpel came into the World, 


unleſs it be ſuch alone as were renewed there- 
by. But Ægid. Bellamer remarks, that theſe 
Moral Precepts were precedent unto any writ- 


ten Law, tho no Puniſhment was expreſly an- 


nex d and inflicted for the Trangreſſion there- 
of: Temporal Puniſnment being only intro- 
duc d ſince the Law was reduc'd into Writing. 


But ſome of the Judicial Precepts are ſtill 


obſervd among ſome Men in the World, 
notwithſtanding the Lau of Grace or the 
Goſpel. As for Inſtance, that the Wife of 
a Brother deceas d, cannot contract Matri- 


mony with her firſt Husband's Brother. And 


allo, that Tithes are due without any certain 
1 « | 


es, and conſiſts of three Kinds of Precepts. 
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26 A Diſſer tation an the Lam of Nature, 
Quantity ' d. The Law of God is alſo 
Called the Law of natural Reaſan, as well as 
the Law and Precepts of My/es : And this as 
the St Law — was given to Mankind. The 
Jecond Law was the Law of the Prophets, which 
3s. more 'praperly treated of by Divimes and'The- 
ologiſts ; and therefore 1 ſhall leave it to them. 
The 3 Law of Kings and Em- 
perors choſen e le, 2 man 
Species, as I ſhall —— nd by. Nos 
Laws of Adojes, and the Prophe 
and reduc'd into Writing (as ſome will have it) 
the ſecond Age of the Worid. Again, we 
another Tae: called the Divine. Law of Grace 
and this is the Goſpel-Law 3 
[I fhall come — 2 to ſhew, vcherein this 
Law of the _ _ . oe 
and in what the aw 
clares and explains the Law of the Goſpel; . 
Again, — 2 is one Lay of Nature, called 
the Lau i Nature, as it is common to all living 
Creatures. A ſecond, which is called the Law 
of Natare, (according tu that natural Reaſon | iich. 
|  reres unto. of Mankind... And a third, which js 
called the Law of Nature as it were — - And 
according to this Law, Wars were firſt made, 

- and Dominiems acquir d, and the World vas 
divided into 3 Kingdoms, Principabties 
and States: And this is properly called the 
Law of Nations. And theſe .three Kinds of 
Laws wert in the World, Tong before any! o- 
tire written Law was made. 

de firſt Law that was invented and Aucv- 


ts, were invented 


— 


n in the Era of Time, when God erdated 
Nan after his own Image, was called the Law | 
5 en as reid 2 And chis is: — 


* 


all 


. * Creation, and the Creation of all other 
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the Law of Nations, &c. 
vViz.. The Law of Nature, as it is common to 
ings created; and the Law of Nature, 
as it reſpe&s a rational Being: Which is the 
ſame Diſtinction with that which the Doctors 
call the Primary and Secondary Law of Nature! 
For this Primary Law of Nature is the ſame 
with that which they ſometimes ftile the Com 
mon Law of Nature: And the Secondary Law of 
Nature is the ſame with that which they ſome- 
times term -the natural Law of Reaſon. Now 
this firſt common Law of Nature was deliver'd 
made known unte Man at the very Time 


living Creatures made for the Service of Man, 


fore, ſtiled Common; becauſe it is implanted 
both in Brutal, as well as Rational living Crea- 
tures without any Diſtinction. For this Prima- 
or Common Law of Nature, in Latin called 

5 primevum naturale, oomprehends in it ſelf 
2 natural Kind of Inſtinct or Inſtitution; As 
rhe Conjunction of Male and Female, the Pro- 


creation of an Off- ſpring, or the g of 


Children, and the Education and Nurture of 
them ; and all ſach other narural Appetites as 
are common to all Animals. And, Secondly, At 
the Time of Man's Creation, there was alſo 
another Law of Nature given us, which is cal- 
led, the Lam of right Reaſon, or the Secondary 
Law of Nature: And this is, therefore, called 
the Lawoof right Reaſon; becauſe it is not com- 
mon to Brutes, but only to ſuch Perſons as 
are endued with human or right Reaſon: And 
chis is exemplffy d in our Religion towards God, 


in qur Obedience towards our Parents, in Salſ- 


Pr eſer- 


— . 


according to that Saying of the Pſalmiſt*; for a pfalm 8. 
which 105 the Pſalm it ſelf: And it is, there: v. 6, &c. 


28 Diſſertation on the Law of Nature, 
Preſervation, and in a Love and Zeal for our 
Country, and the like. And upon this Law of 
Nature likewiſe depends that excellent natural 
Precept, of doing the ſame to another, that 
you would have done to your ſelf. Which 
was afterwards confirm'd to us both by the old 

* Mat. Law, as well as by that of the Goſpel *, and (as 

pe St. Paul ſays) by the Law of the Apoſtles alſo f. 

ch. 6s, Now this natural Law of right Reaſon is fre- 

t Gal. ch. quently. called the Law of Nations, and ſome- 

5- times the primary Law of Nations ; becauſe Na- 

tions, or Men alone, do only make uſe. of this 
LW... 1 | 
At the Time when this natural Law of right 
Reaſon was firſt introduc'd in the World, there 
were. no other Laws or Conftitutions amon 

1 Men to govern themſelves by; but Mankin 

| q liv'd in a State of Nature, and had all Things 

| - in Common among them : For Bartolus, and the 

Doctors, do all agree, that. Meum and, Tuum 

were then found out, and difcover'd in the 

World, which have given Mankind ſo much 

Trouble ever ſince their firft Diſcovery. And, 

according to this Law of Nature, Men liv'd for 

ſome Time, till they began to multiply and in- 
creaſe upon Earth, and to become injurious un- 
to each others natural Right and Subſiſtence. 

For no ſooner did the Number of Mankind be- 

Wn gin to increaſe and multiply (as aforeſaid) but 

1 the Malice and Wickedneſs of Men did like- 

| a wiſe increaſe with them, inſomuch that they 

* cou d not live by this Law of Nature alone: 

lif Whereupon the Nations, and People of the 

Earth, did agree among themſelves upon cer- 

lt! ; tain Laws and Human Inſtitutions. And hence 

began the Diſtinction of Dominion and Proper- 


. 98 —. —— Ü:—— I T 


"viz. The primary 


the Law of Nations, &c. 
ty among Men, making certain Laws and * 
ſtitutions; that no one ſhou'd by way of Inva- 
ſion enter into another Man's olſeflon; And 
from this Piſtinction of Property aroſe Wars, 
.Captivity;* and Services among Men. Hence 
alſo Nations began to contract with each! other 
about Things thus divided and diſtinguiſn d in- 


to Property : And b this means a third Law 


came into the World; which introduc'd' Wars, 
Captivity, Services arid. Contracts. And this 


was properly ſtiled in Latin the Jus Gemtium, 
and in Egliſb, the Law of Nations. Men liv 


'd 
on theſe three Kinds of Laws from the Time of 


Adams Creation till the of Moſes, exclu- 
fively: And this I call the firſt ra, or the Era 
-before the Law'of Moſes, within which Period of 
Time we had three Laws 3 us (as aforeſaid) 
aw of Nature; The 
ſecondary Lawof? Nature, or the Law of tatwral 
— And, Laſtly, The Law of Nations, in 
other Terms, calſed tlie [ſecondary Law: of Na- 
ture, becauſe the primary. Law of Nations is the 
ſame with the Law of N Nature. aforeſaid... But 
"of theſe more in another:Place. © 1h 
After this” Period of Laws came the ſecond 
Ara, which is commonly called, The Time un- 
der the Law, wherein there were Three-other 
Species of Laus deliver'd;: nameh, The Lau of 
Moſes ; the Lau of the Propibets 3 and, the Civil 
Law in the general Senſe of the Phraſe! For 
when God ſaw the Malice of Men to abound on 
Earth, He himſelf gave a Law unto the World ; 
he caus'd the ſame to be * woe in Wri- 


"Es ant Moſes, gi the Law un- 
es ount Sinai. 811 this is called 
be A ak 2 , conſiſting of the ten Command- 


ments; 


Diſſer tat ian an the Lam of Nature, 
ments: . in other 22 — Tg he 
De Ke LAW > importing Se AS 
— of the ten Commandments. In this 
Lau of Aſoſes there are alſo ſome ather Pre- 
hich are called. Myſtical ;, that is to Jay, 
ſach Precepts as are deliver'd under Types and 
: Some of which were Sacramenutual; and 
others only Ceremonial. - Na theſe Precepts of 
the Decalague are all immutable. and eternal 
(Gving one) and are called maralPrecapts, be- 
gauſo they. reſpect the Manners af Men, and 
che Methods 1 an honeſt and happy 
Life. Then in $ of Time there was ad- 
ded to this Law of Mſes a ſecondl Law, called, 
Ihe Lau of che Prophets ; which is the L - 
thar (after the Pentatench) runs throughout 
the: remaining Fart af che Old Teftamews. - And 
O tho Law of Adſerand_ the Bughre! te ab- 
ſexved even to this May, in reſpect of its.mmy/ 


HFredvepts ; yet as to the — 7 
* | 


not only by the Goſpel Law,, but even 7 2 
Canon. mg * 100. Calderimus dial, 2 
Law of Moſes may he 


yu uoted in Ceurts of: Ju- 
dicature at this Time for the Neeiſon ef Cau- 


Sik and oughs-toike eee 
833 
5 Afterwards, whenithe World menen 
merous, and daily increas id in co Kas 
Aföreſaid) it was found, chat Men could not 
iveiby the Lam of M and the Prophets aloe 
And therefore a new Law ſipartes'd, hid 
-was called the Mil Lam, in che genttal Notion 
-of the Words. Andl this Law hail ans furſt Qti- 
Tre from Kings, and athet Nulers af the 
ron Men diving by the Law d Nations (as 
| already 


rn wh Fr ew dee 


v W »* 0 TT 


On/PTInoxrfiation;! ior chem abuut: 
Temes war ar nd en 2 even 


tbe Lam f Nations, &. 
** related): til this laſt Law tame into 
the World. For it maſt be obſerv'd, that 
even hy the Luw of Nations, the People” of the 
Earth cheſe unto theinſtives Rinzrk; and other 
Governors of their reſpective Starts, according 
to their Hamours,: that they 
2 Tuled, und protected by them, 
E Tote Daw't 5 Ant © him they 
Feed bedience ; and were geber nd by thb 
#vs,” which cheir Rings andudhbinces matte 
kor them, wich in the largeſt Bunſe of che 
Words were filed iel Law'wad: 
according to Bu in his Treetifiof Schiſm, 
Kings were ere by by che EA f Mie 
the” ie Nature,” Extend,  and-Object ef their 
15 arfes 8 om ate Cichr uad Nunitifial 
of their re ve Dommieds; and is di- 
va by it, > Atid*hertwith za gros d= 
Went" Qyi At Kings dee firftLovds 
Add Rules The World; mveated\among Mem 
dy the" Ew of: NA, And. eontipined by Gil 
e 
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ful ew Inventien ung viz. fince 
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WR According to Hiſtorians 
Ak the © "Tirhe e ee 2 Lied; 
8 "Gloſs cw tlie — viti/Lawimain- 
Phat ali Quſur wN tlie fiſt. and Au- 
& only the ſecond Emperor; "as L mall fhey 
W A the Nunam Flaw: 11 
Theſe Kings 
ted, bras 


ant of the People, they made 


ſome | 


mwelitberhe more 
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therefore thus treated and. 
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Now, the firſt Kin 
according to the Opinion of fome Men, we 


of ſome Law or other eftabliſh'd by the Author 
' Tity of the ſaid Kings. And thus Rome was 


the Civil Power is that which — a King- 


* Abb. in thereof, ſince the Beginning of the World *, 
c, I. x. I. I. A. The Primary and Secondary Law of Nature, 


WW = 
N * 


3 2 4 Dil ertation on the Law of Aire, 


fome Laws for the Government of the State, 
and for the Good of the Commonwealth, over 
which they p refided : And from hence the Civil 
Law, in = general Import thereof, - had 
its firſt Riſe and Beginning; as aforeſaid; 
that gave Civil Laws to 
ing Foraneus : And hence, 


the Grecians, was 


derive the Latin Word Forus ; which * 13 
own, or Court of E In 
Manner King Mercurius Triſmegiſtus gave 1 
t the Egyptians, Solon to the _ and Ly- 
curgus to the Lacedemoni aus; and Numa Pompili- 
us alſo gave ſome Laws to the Roman, People. 
And all theſe Laws were, therefore, called Ci- 
vil Laws; becauſe each of the ſaid Common- 

wealths, in Latin ſtiled Gvitates,, did make uſe 


govern'd by thefe Lingly Laws till the Time of 
Tarquinius Superbus the 7th . of —4 Na 
being depos d for his Tyranny, the 

I ſhall ul emer: 


er was ex iſn'd in him, as 
obſerve, in diſcourſing of the Roman ng 
that * what has been ſaid, it 9 | 


the Civil Law, in the large and 


tation of the Words, is * 3 which has its 


Riſe and Authority from the Civil Power; and 
Thus if we 


dom, State or Commonweal 


_ conſider the three ZEra's, or Periods of the 
Lau, in reſpe& to its Invention, we ſhall-find, 


that there have been nine Tables or Species 


and the Law of Nations, in = firſt Ara. The 


Law 


I 


. 
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the Tas of makes Sc. 


Law of Moſes, the Law of the Prophets; oY 
the Civil Law, generally ſo called, in the ſe- 
cond Æra. And the Law of Grace, the Civil 
Law, ftrialy ſo term d, and the Canon Law, 
in the third Tra. I ſhall, in the enſuing 
Chapter, . ſpeak of the primary and ſecondary 
Law of Nature, the Law of Nations, and the 


_ E generally ſo itt Oc. 


OY 


CnA TER the Second. 


HAVE obſerv'd i in the foregoing Chap- 
ter, That the Law of Nature is twofold, 
viz. 'T hat which is commonly ſtiled the primary 
Law of Nature; and that which is ſtiled the e- 

condary Law of Nature. The primary Law of 
Nature, according to the general Definition of 
it, is that which Nature has implanted in, and 
taught unto all __ Creatures in common. 
As the Procreation of Children, and the Edu- 
cation of them, in Reſpect of Man, and the 
like; the Conjunction, or carnal Copulation of 


Male and Female in brute Beafts ; the Nurture 


of their Young, and the like : And this i is (as 
I have faid before) properly called the prima- 
ry Law of Nature. The ſecondary Law of Na- 

ture is the Law of right Reaſon, which accrues 
unto Mankind alone as the only Beirig upon 
Earth that has Reaſon for its Guide. Now 
the Law of Nature, as it is underſtood and taken 
in this Senſe, is that Knowledge and Conſent of 
Opinion, which is either naturally, or elſe by 


Divine Inſpiration, implanted and infus d into 
D the 


14 A Diiſſey lution on 105 Las bf Meare, 


Men being by their Birth moulded and 


Brutes 


3 lb 
/ 


the Minds öf Men, rouctiiig the Duties of Mo- 
rality and good Männers; 3nd it propounds un- 
co Mattind the beſt hd moſt perfect Way of 
Elte y commanding thoſe — Which . 
to be done, and forbidding the contrary. This 
ſscondary Patt, or Species of the Law of Na- 
ture, according to the Notion ef fome Perſons, 


is acquir 'd only from Nature it ſeif; and be- 


ing born with us, or imbib d and ftamp'd upon 
us at the Time of our firſt Being, is not fearn'd 
by Reading, Education or Converſation; nor 
is it acquir'd by any Human Learni ; all 
5rm d 
hereunto. For the Law of Nature is that which 
is evident of it ſelf, afid wants tro Demoniſtra- 
tion, flowing from the firſt Principles of the Law 
of Nature, vis. That which 18 ght to 


0 


be embraced, and that which is Evil divoided.s 


Zur the Principles of the Reotidary Law of 
ature fre not fo clear 'and eyident of them- 
felves : För a natural Law, in this Serſe, may 
be given in fiich an obſcure #nd unknown 


Manner, that we may, in foie meafure, be 


excus'd from the Tranſgreſſion of it, by reaſon 
oÞinvincible Ignorance, as already bimed.: 
And the fame Thih g may be fxid of firft Prin- 
cples. Bur the Defirion of the Law of Na- 
ture, 'as given here, and in the firit Book of 
the Digeſts, 1s commonly impugn d, and im- 
aper ut the Law of Nature, becauſe 
le not ended with Reafon,; and con- 
ſequently, they can have no Law or Rule to 
vern and direct themſelves; and therefore 
rtites are not the proper Objects of Right, 


1 5 2 $ | watit Saule and Uiderſtanding (2 
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the fame. So that that is 
Po- 


in ſhort, this Law comprehends this 


the ſeveral P n 0 
us, what Kind of Knowledge this Law teaches 
us. Tis aid, That Juſti nan has taken the 


N . — 
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dee 


- the Laid of Nations, Rt? 
properly called the Law of Natuxe; which Na? 
ture has taught and furaiſh'd out unto all 
Men, having 1ts original Riſe from God him- 
ſelf : And ſuch is that which we call Religion 
towards God; Duty and Obedience towards 
our Parents; and @ Love and Zeal-for our 
Country, G. Na all theſe Truths, or Prin- 
ciples, are contain d in the Decalogue ; and, 


have done unto your ſelf. The Decalog 


Precept of doing to another that which you 
ue 
ts therein contain d hews 


Law of Nature in too large a Senſe, and ina 
very groſs Manner, when he uſes it for a na- 
rural Inclination or Inſtinct; and that he ought 


rather to have deſin d and call d it .coryes e 


nac, than the Law of Nature. But the Do- 


tors endeavour to maintain this Definition ; 


Dying, That the Law of Nature is that which 
Nature has taught every living Creature in. ſxo 


genere, that is to Jay, according to the Way and 


Manner that God has created every living 
Creature. / For Brates have a promiſcuous Co- 
pulation or Con junction with each other, ac- 
cording to their own proper Motion and Im- 
* whereby or wherewith they axe created, 
without any certain Kind of Reaon, but by 
natural Inftin& alone; for they do not under- 
ſtand, what is fit and decent to be done. But 
Man has a rational Judgment and Underftand- 


ing, and ought to uſe and exerciſe the fame. 


For he naturally knows and underſtands, that 
Comlineſs and Decency ought to be confider d 
tr the Coputation of Male and Female. Be- 

D fide, 


26 A Diſſertation on the Law of Nature, 
Gdes, in defence of this Definition the Doctors 


ſay, that this Definition ought. to be under- 
ſtood of the Primary, and not of the Secondary 


Law of Nature, filing the Primary Law of Na- 
ture, that which Men have in common with. 
Brates. And to this Primary Law of Nature. 
this Definition is beſt adapted, fince it only 


conſiſts in Inftin& and natural Inclination, and 


is common to Men, as well'as other Animals. 
Such is the Love of Man's ſelf, Self-Preſervari- 


on, the avoiding of Things hurtful, and pro- 
viding Things neceſſary for Life, the Procrea- 


tion of our own Species, and the Care there- 


of, &c. The Seco 
which is only fitted and adapted unto Man; 
and, this conſiſting in natural Reaſon only: 
It makes a Diſtinction between Mankind and 
all other Animals. Now the Effects and Con- 
ſequences of the Primary Law of Nature are 


thoſe two that follow, viz. Firſt, The carnal 


Copulation of Man and Woman, or Male and 


Female. And, Secondly, The Procreation and 


Education of their Children, Cc. | 
_ . Cicero in the firſt Book of his Offices, ſays, 
That the Con junction of Male and Female for 
the ſake of Procreation, is an Appetite com- 


mon unto all Animals; and ſo likewiſe is the 
Care and Nurture of their Off- ſpring implant- 


ed in them all by Nature. Altho' the Law of 
Nature is ſo far immutable and perpetual, 
that it cannot be weaken d or taken away by 
any Human Law; yet it may receive and admit 
of ſome due Temperament and Qualification, if 
the Neceſſities of the State and Commonwealth 
do require the ſame ; for, to promote the Peace 


and Tranquility thereof, it may be qualify'd 


by the Witdom of the Civil Law. The 


ndary Law of Nature is that 
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the Law of Nations, &c. 37 
The Emperor Juſtinian reckons the Effects 
and Conſequence of the Law of Nature to be 
two, viz. The ConjunGion of Male and Fe- 
male; And, Secondly, The Procreation and E- 
ducation of Children, &c. as aforeſaid. Touchin 
the firſt of theſe in Reſpect of Man we find. 
that Matrimony was introduced by a manifold 
Law. Firſt, By the Law of Nature in Reſpe& of 
the Con junction of Man and Woman. Secondly, 

By the Law of God in reſpect of its Inſtitution 

and expreſs Appointment; for God appointed 
Wedlock unto Man and Woman in Paradiſe; 

and from hence God is ſaid to be the Author, 
Guardian, and Preſident of Wedlock *, accord-* 32 Q. 4. 
ing to the Canon Law. Thirdly, By the Law of“. 
Nations, in reſpect of that Conſent, whereby 
Matrimony is contracted ; as all other Contracts, 

which are perfected by Conſent, are faid to be 

by the Law of Nations. And, Fourthly, By 
the Civil Law in reſpe& of the Form and So- 
lemnity of Matrimony, and the Prohibition of 
certain Marriages. Bur in the Deciſion of Ma- 
trimonial Cauſes, there are five Laws to be 
conſidered, viz. Cuſtom before the Law of Mo- 


ſes. Secondly, The Law of Moſes it ſelf. Third- 


ly, The Civil Law of the Romans, the Law of 
the New Teſtament, and the Canon Law. The 
ſecond Effe& of the Law of Nature, is the E- 
ducation of Children. Now touching this Pri- 
mary Law of Nature it is ſaid, that there is a 
natural Spur, which exhorts and incites us 
much to the Education of our Children. Plu- 

tarch obſerves, That Nature has therefore plac'd 

in the upper Part of a Woman's Body to ſhew, 


that an Infant ought to be treated with all Gen- 


tleneſs and 'Tenderneſs, Therefore Education, 
. D 3 | —M 
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A Diſſertation an the Law of Nature, 

in feſpect of natural Inſtinct, whereby Parents 

are mov d to educate and maintain their Chil- 

dren, is founded on the Law of Nature; but 

in reſpe& of Neceſſity, it is founded on the 

Civil Law: For by the Cipil Law a Father 

may be compelled by the Office of the Judge 

to maintain his Children, according to the 

Meaſure of his Eſtate ; and not only thoſe that 

are under the Father's Power, and that are | 

born in juſt Marriage, but alſo his emancipa- 

d Children, and thoſe which are filed Naru- 

rales tumum. And tho” Children born in In- | 

ceſt, and ex dammato Coitn, according to the Ri- | 

gor of the Civil Law, are not to be maintain'd, 

yet by the Equity of the Canon Law, the Fa- 

cher is bound to maintain even theſe Children 

| alfo. Whilſt the Law of Nature was the Rule 
of Man's Life, Men fought for no larger Ter- | 
ritories, than they themſelves could compaſs | 

and manure ; they erected no other magniſi- 

cent Buildings, than fafficient to defend them 

from Cold and Tempeſt; they cared for no o- 

ther Damen Fare, or Curioſity of Diet, than 

© man ER, OO | 


Of the Law of Nations. 


Aving already explain d the Law of Na- 
ture, before I proceed to ſpeak of a po- 
fitive Law, it will not be amiſs to fay ſome- 
thing of the Law of Nations, ſo far as it relates 
to the Reaſon and Eſſence of a Law. Firſt, Be- 


cauſe 
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ven from the mo 


the Law of Nations, &c, 


eauſe it has ſuch 3 an 21 . il with the Law of 
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the L aw of N Nature, 
A certain Part of 


Hecayſe | ig fie Fre M 

1 re, it has a nearneſs of 
kin noi 6 aj 1 5 ) a Medium be- 

tween the La Nature, and a poſitive Law 

of Man ; —_— is Nr near earl 10 to the for- 

mer Extreme, — to \ Fae © 145 0 *. And, there- 
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That there is uch a 


LUC hing as dae Law of 
Nations, all Perſons d da agree 12 and ſup a ſap 


as a Thing certain and not to be 
| frequent Uſe er Bax our Law- 


— or the Civil 
Law mentions it nd 3 'S the Canon 
Law too. But heeguls this is an | equivocal Ex- 
preſſion, we ought to diſtinguiſh it according to 
the proper Signification, wherein ers only 
underſtand it. For the Word (. * metimes 
Ggnifies a moral Power or F 
quam vel in re aliqus : Whether it Li 4 e Do. 
minion and Property, or only ſome Participati- 
on thereof, which is = proper Obje& of Ju- 


Rice. Sometimes the Word (Jus) ſignifies a 
Law, which is a Rule of Living, and doing that 


Books make of thi 


which is honeſt and virtuous; and, according 


to the former Senſe of the Word, is the Edence 
of the Lay iz ſelf; as it ordains and appoints a 
certain Degree of Equ uity in all human Affairs 
of Life : And as this Eſſence is the Law it ſelf, 
ſo the Word (Jus) is co: incident with the 


1 as it ĩs difti aig 
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Latin Word Lex. From whence. we' have theſe 
ſhort Terms, which we make uſe, of; calling 
the firſt Jus honeſtum, and the ſecoud Jus uti- 
te; or the firſt Jus legale, and the ſecond Jus 
reale. Therefore each of them may be divided 
into the Law of Nature, the Law of Nations, 
and the Civil Law. For that is called, Jus utile 
naturale, when it is * by Nature it ſelf, as 
flowing from it, and proceeding with it: And 


in this Senſe, Liberty may be ſaid to be deriv'd 


om the Law of Nature. Thar is called Civil 
Right, which the Civil Law introduces; as Pre- 
ſcription, Adoption, Emancipation, &c. And 
that is called, Jus utile gentium, or Right ac- 
cording to the Law of Nations, which was in- 
troduc'd by the Law of Nations. Now the 


| Lawof Nations is nothing elſe but the gene- 


ral Voice and Conſent of Mankind introduc'd 


in reſpe& of Perſons, rendring ſome Men free, 
and other Men Vaſlals. It makes ſome to be 


ſui Juri; and others do hereby become ſub- 


ject to the Power of a Father. Some Perſons 
do hereby become Judges, and adminifter the 
Law unto others; and ſome admit of juriſdi- 
ction to be exercis'd over them. Now this 
Law of Nations is' not. ſubje& to the Power 
of Princes: And for this Reaſon, the Law of 
Nations can neither be abrogated nor repeal'd 
by the Prince, nor by the Force of Cuſtom in a 
State; becauſe it. was introduc'd by and found- 
ed on natural Reaſon. And tho' God has ſub- 
jected all other human Inftitutions to the Pow- 
er of Princes and Sovereign States; yet he 
has not made the Law of Nations ſubje&there- 
unto. It was by this Law of Nations, that 


the Diviſion of Things was feund out and in- 


troduc'd 


re , 3. -'v 
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the Law of Nations, &c. 


troduc d among Men, as Meum and Tuum was. 


And from hence, Diftin& any Fark ſepa- 
rate Properties aroſe among rinces: The di- 


ftin& Dominions and Territories of Kingdoms 
being * owing to the Law of Nations. 
For the Preſervation of Men and Things, ſays 
a great Author, theſe two great Luminaries 
were here appointed upon Earth, viz. Magi- 
ſtracy and the Priefthood, in Latin called Imperi- 
um and Sacerdotium, after the Manner of thoſe 
two great Lights in the Heavens ; and their 
Offices are diftin& and ſeparate. | 
The Law of Nations is of much larger Ex- 
tent and Juriſdition than the Civil Law, as 
deriving its Authority from the joint Conſent 
of all Men, or (at leaſt) from the Concurrence 
of moſt Nations in the World: I ſay, of moſt 
Nations ; becauſe there is ſcarce any Law be- 


ſides that of Nature (which is even ſometimes 


ftiled the Law of Nations) that is common to 
all Nations. Yea, what is reckon'd the Law 
of Nations in one Part of the World, is not 
accounted ſuch in another Part thereof, As I 
ſhall ſhew in ſpeaking of Captivity and Poſth- 


ſame Manner as the unwritten Civil Law is, 
viz. By continual Uſage, and the Teſtimony of 


Men skilful in Hiſtory, and the Laws them 


ſelves : The Law of Nations being the Daugh- 
ter of Time, and a well gather'd Experience. 


And to this end, are the Annals of former A- 


ges of ſingular Uſe and Advantage. 

It has been ſaid, that the Law of Nations is 
that Law, which natural Reaſon has  ordain'd 
and enacted almoſt among fall Nations. And 
by this Law Wars were rt introduc d, _— di- 
ot hos | : nG 
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ſtinct Nations and Kingdoms were greed, and 
Lands ſet out with Metes and Bounds unto Men. 
Nor were theſe Things glene the only Product 
of the Law of Nations ; but this Law alſo intro- 

pip, > I Commerce, Manu- 
miſſions, and the Inſtitution of all Obligations: 
Except thoſe few, which were afterwards intro- 
duc'd by the Civil Law. — And this in a firi& 
Senſe is properly called the Law of Nations, 
which otherwiſe in a more extended Agcepta- 
tion is ſtiled the Law of Nature it ſelf: And 
hence it is, that the Doctors have diſtinguiſn d 
it into the Primary and Secondary Law of Nati- 
ons. For the Law of Nations is divided into two 


Species or Parts, as the Lay of Nature it felf is, 


he firſt is ſtiled the Primary Law of Nations; 
and is that Law, which was introdue d by na- 
tural Reaſon at that very Time, when Nati- 
ons, of rather Mankind it {elf began to have 
a firſt Being without any formal Conſtitution, 


or enaſting Power among Men. And proper- 


ly ſpeaking, this is nothing elſe, but the Secon- 
2 Law of Nature, or ſuch Ideas and Noti- 
ons, as God himſelf has imprinted on the 
Minds of Men; and by theſe Ideas and Noti- 
ons our natural Reaſon judges and determines 
for us, what is decent and fit to be done: And 
in this Senſe, Religion towards God proceeds 

from the Law of Nations. Indeed ſome Per- 
ſons have diſputed, whether this Religion be 
a Matter of pyblick Right; that is to ſay, 


whether it belongs to the Jus Publicum or 
not; becauſe according to them it is a Sa- 
crament. But I can fee no Reaſon, why it 
ſhould admit of any Diſpute. For ſince God 
do's not ſtand in need of our good Works, I 


can 
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conſtituted, 


ſometimes recedes and eſtrang 


t be Law of Nations, &c. 
eannot learn of what Advantage this Diſpute 
can be to any one; it being our own private 
Intereſt to fear God and reverence the Deity. 
Nor is this Religion towards God a Sacrament 
then, but it is the Force of Reaſon radicated 
in Mankind by Nature it ſelf, and is even 
common to the Gentites, who have no ſuch 
Things as Sacraments. From whence the Poet 
Statins ſays, Primus in orbe Deos Timor fecit. 
The Second Part or Species is that which we 


call the Secondary Law of Nations. And this, 
is that Law, which all Nations and States 
make Uſe of, from its being conſtituted and 


made into a Law. And tho it proceeds from 
a Kind of natural Judgment yet it was not ſim- 
ply fo from the beginning, but was afterwards 
Uſage of all Mankind; and from - human Ne- 
ceſſities requiring the ſame. And this is pro- 
| w of Nations, which I have 


rly called the 
— defin'd to be that common Uſage and 
Cuſtom, which is receivd among Men, in or- 


der to diſtinguiſh it from the proper Law of 
Nature. Now this Secondary Law of Nations, 
g es it ſelf from 
the proper Law of Nature; and do's in ſame 
Meaſure detract from it by introducing Servi- 


pes and Vaſſalage: And ſometimes it adds 


thereunto in diſcovering de nos the Properties 
of Things. And *tis to be obſerv d, that the 
Law of Nations in our Law-Books is ſome- 
times taken for the true and proper Law of 
Narure, and ſometimes for that Law, which 
is common unto all Mankind, either from 
a. general Obſervation thereof, or elſe from 


ſome kind of Conſtitution and Uſage, for that 
| | | it 
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44 A Diſſertation on the Law of Nature, 
it is obſfery'd among all Nations as a Law. 
And ſometimes the Law of Nature is put for 
the Law of Nations: For the Law of Nature, 
as it is proper to the Nature of Man, is the 
Law of right Reaſon; which in reſpect of the 
Effect and Uſe of it, is alſo called the Law of 
Nations. And it is alſo ſtiled the Common Law, 
whenever it is propounded and made the pe- 
culiar Law of any State or Commonwealth. 
Altho' this feems proper to the Civil Law; 
yet in this reſpect the Secondary Law of Nati- 
ons agrees with the Civil Law, viz. That both 
of them do not in all Things agree with na- 
tural Reaſon, but either adds or detracts ſome- 
thing from it. But herein it differs, viz. For 
that the Secondary Law of Nations is conſtitu- 
ted and obſery'd almoſt by all Nations, and is 
founded upon a kind of Rariocination, according 
to the Exigencies of human Neceſſities; but 
the Civil Law is only conſtituted and ordain'd 
in that, or this particular State or Common- 
wealth fo requiring it. Moreover, the Civil 
Law not only ſometimes recedes from the Law 
of Nature, but alſo from the Law of Nations: 
For by the Law of Nations all Trade and 
Commerce are free, but by the Civil Law or 
by a Municipal Statute, the Exportation of Corn, 
Wine, Oy}, Cc. may be prohibited; the Ne- 
ceſſity of the State or Commonwealth requi- 
ring the ſame: | WOES 
he good Effects and Conſequences of the 
Law of Nations, was Religion towards God: 
I mean a certain kind of Reverence and Wor- 
ſhip paid him, whereby the Mind of Man has 
determin'd' God to be an Omnipotent Creator 
and Preſeryer of all Things, and a Bene factor 
6 - . N . o 


to juſt and righteous Men, and a Puniſher of 

evil Doers. And for this Reaſon it is, That 

the Mind of Man judges God to be fear d, 

worſhipped, and called upon. For tho the 

Knowledge of the Divine Law be obſcur d much 

by original Sin, yet it is not wholly extinguiſh'd. 

For as Cicero obſerves in his Tuſculan Queſti- 

ons, There is no Nation ſo fierce and , and 

no People ſo ſavage, but that they have their Minds 

ſeaſon'd and endued with an Opinion and Belief of 

a God. Indeed, there are many, that conceive 

and entertain evil Thoughts of the Divine 

Majeſty through a vicious Courſe of Thinking 

and Living; yet they all acknowledge ſome 

Divine. Power and Nature exifting. And a- 

gain in his Second Book of the Nature of the 

Gods, he expreſly ſays, That the Being, of a 

God is innate-unto all Men, and is a Part of 

Knowledge engraven on the Minds of Men : 

So that according to him the Being of a God 

is an innate Principle, and an Idea impreſs'd 

(as it were) on the Mind of Man. = 

The Second good Effect of the Law of Nati- 

ons, is a filial Piety and Duty towards our 

Parents, and a Love and Zeal for our Coun- 

try; that is to ſay, a due and proper Obedi- 

ence to our Parents, and a Submiſſion unto 

the Laws and Welfare of our Country. And. 

hence it is, that Dian ſays, That a Son, who 

uſes any Contumely towards his Father and 

Mother, whom he ought to honour and re- 

verence, ſhall be ſeverely puniſh'd ; for the 

Perſon of the Parent ought to be held with the 

Son, as Res ſancta & honeſta. Yet we ought ra= 

ther to obey our Father than our Mother *, * P. i. i. z. 

where they command Things * in l. 3. 4. 8. 
their 


* 


46 A Diſſertation on the Law of Nature, 
their own Nature; and the Power of the Father 
L. ii. 10. inferꝭ this, which Power is not in the Mother, 
- as being the weaker Veſſel. Here the Doctors 
put a Caſe, viz. That if a Filiusfamil has 
let himſelf out to Hire, to work for ſome Ar- 
tificer for a Time certain, and has promis'd 
not to depart from him within that Time, and 
yet notwithſtanding the Father calls him Home. 
Quere, Whether he ought rather to his 
Father's Command, than keep his Promiſe? 
And by what I have ſaid before, He ought 
rather to obey his Father, ſince this Obedi- 
ence ariſes from the Law of Nations. But 
Albericus, as quoted by Clandins, decides it on 
the contrary, namely, That we ought not to 
contravene our Contraſt, when we have once 
made. one; For a Contract is alſo founded on 
the Law of Nations, as well as fihal Obedi- 
ence: And this (I think) is a right Opinion, 
it being Fomentum fidei ſeruandæ. And this 
makes Pr what is commonly ſaid, wiz. That 
a Filius-famil, or a Perſon under the Power of 
a Father, may be as well oblig d by his Con- 
+D. 5. 1. tract, as by any Offence he ſhall commit 3 
57-29. 2. And ſuch a Son may be impriſon'd, till ſuck 
92 Time as he performs his Covenantil. - 
1D: 4.4 By the Law of Nations tis ſaid ; That we 
'? ought to ſhew a Love and Zeal for our Coun- 
try, and yield a due Obedience unto its Laws, 
and an entire Submiſſion to its Intereſt and 
Welfare; becauſe we are born to do it Ser- 
P. 25.5. vice“ . Whence it happens, Thar if a Citizen 
* or Subject ſhall not aſſiſt and help the State or 
Commonwealth whereunto he belongs, when 
the ſame is in Danger, he ſhall loſe the Right 
of a Denizon, and the Privileges given him oF, 
18 
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the Law of Nations, &c, 47 
his Country *. And as a Son, that leaves his * Bald. in 


Father in Danger, or do's not point out an im-1, 2. Tit. 


minent Danger to him, may be puniſh'd as a 52. lib. 8. 
Paxricide: So may a Perſon be puniſh'd, that Cd. 
deſerts and forſakes the Intereſt of his Coun- 

try. Henee ir is, That Traytors and other 
Impugners of its Welfare, do incur the Crime 
and Puniſhment of High-Treaſon : For we are 
not born for our ſelves and Parents alone, but 
for the Good of our Country alſo. For tho' our 
Parents, Children and familiar Acquaintance 
are dear to every one of us; yet our Country 
commands us the greateſt Love of all; and 
we ought rather to obey our y than our 
Parents, if we cannot comply with them both. 
So that a Son may even kill his Father, that 
comes with a Purpoſe and Reſolution of de- 
Kroying his Theft are the Effects of 


| 10Ns. 


Law of Nations, Wars were 
introduc'd for the Puniſhment of the Guilty, 
and for the mutual Defence of Men's Perſons 
and Properties. For this Conſtitution about 
— ars, had not its Riſe and Beginning 
at the fame Time with Mankind it ſelf, but was 
mtroduc'd after the Diſtinction of Property, 
and the Dominion of Things began to pre- 


vail among Men: And when this Dominion 


and Property began to be invaded thro' the 
deprav d Corruption of Men's Manners, it was 
produc'd for the Preſervation of human Society 

and common Peace among Mankind. And this 

is ſtrictly called the Law of Nations, but in a 

larger Senſe it is taken for the Law of Nature 8 


it ſelf. And from hence the Doctors have di- 


ſtinguiſn d it into the Primary and Secondary Law 
of Nations. x” Now W 
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the Ci- | . * . 
3 a Nowa Kingdom, State or Commonwealth are 


in general. 


— — 
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< 
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ture, 


all of them included under the Latin Word G- 
vitas, and each of theſe is a compleat Number 
of Freemen aſſociated together for the Defence 
of their own Rights, and for the mutual Help 
and Advantage of each other. The Civil Law 
in this Senſe (I fay) is that Law, which every 
diftin& State or Commonwealth has ordain'd 
for its own peculiar Uſe and Service, accord- 
ing to that Majeſty and Severeign Power with 
which every Kingdom, State and Common- 
wealth is veſted :' And this is neither intirely._ | 
diftin& from the Law · of Nature, nor is it ſub- 
ſervient thereunto in all Reſpects; but it ei- 
ther adds or detracts ſomething from the Se- 
condary Law of Nature. Now the Civil Law, 
in this Senſe, is either a written or an unwrit- 


ten Law. I call that a written Law, where 


the Mind and Will of the Law-giver is in ex- 
preſs Terms committed to Writing, becauſe 
moſt Nations and Commonwealths do uſually 
reduce their Laws into Writing ; tho' Writing 
be not neceſſary to the Subſtance of a Law. 

The End of the Civil Law in the Extent of 
its Signification is the Preſervation of Man, as 
he is born a Political Animal, and is a Mem- 
ber of human Society within this or that Com- 


monwealth; directing his Actions to a happy 


State or Way of Living; or it is ordain d for 
the good Government of a certain Number of 
Men in ſome particular State or Common- 


wealth; and it matters not, whether this be 


the Civil Law of the Romans, or of any other 
State. Therefore the End of the Civil Law 
may be ſaid to be a certain kind of Friendſhip; , 
as it were, according to which Ariſtotle in the 
. firſt 


de Law of Nations; bc. 


firſt Book of his Ethicks deſcribes it to to be. the 
good Government, and well ordering of Civil So- 
ciety. For a Commonwealth or State is nothing 
elſe but a Multitude of Perſons collected and 


gather'd together, with a proper and ſufficient 
Power to, maintain and elem the State of their 
Goods and Properties; ſuch Society being link d 
and join d together by an agreeable Obligati- 


on of Laws, and by a common Way of Life. 


But the end of the Canon Law under a good 
Regulation is of a more excellent Uſe and Na- 


ture, than that of the Civil Law of a State; 


it being for the Defence and Preſervation of 
Man, as he is a Chriſtian, and expects another 
Life after this, which is eternal in the Hea- 
vens: And this Law not only relates to hu- 
man Friendſhip in this preſent Life, but it al- 


ſo concerns that heavenly Fellowſhip which we 
ſhall have with God, and each other in the 
making of us Deni-. 
zons of Rome, Venice or any other State and Com- 
monwealth, but Citizens of the heavenly Jeru- 
ſalem, according to what the Scriptures ſay *. 
The Civil Law in general is not the ſame ?:. 


World to come ; not by 


in all Nations and Commonwealths, but it va- 
ries and changes in ſeveral States, and is in a 
different Manner 
Country or Nation: And this Law is ſo im- 
mediately deriv d to them by the Law of Na- 
ture, as the Law of Nations is. For it is 
partly deduc d from ſuch Principles as all Na- 
tions do not agree in or readily aſſent to; be- 
cauſe they depend on particular Circumſtances, 


Which are various, and in no wiſe adapted to all 


States and Nations. Wherefore Lian ſays *, 
That the Civil Law neither wholly differs ou 
E Ee 


* Heb. 12. 


peculiar to each reſpective 
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— 


the Law of Nature and Nations, nor is it in all- 
Points conformable thereunto. Therefore, when 

we add any Thing thereunto, or take any Thing 
away from the Law which is common to all Men, 


we make a Law which is proper and peculiar 


unto our own State, and this is called the Civil 
Law of our own Country in the extended Sig- 
nification of the Words. And in this Accep- 
tation the Conſtitutions of a Province or (Kings 
dom are ſtiled the Civil Law in reſpect of ſuch 
Province or Kingdom: As it is ſaid of the Con- 
ſtitutions of the Kingdom of Naples, Germany, 
France, and the like. Tho the Feudal Law be 
a cuſtomary Law, yet it may notwithſtanding 
properly enough be ſtiled the Civil Law; and 
in this Senſe the Law of the Lombard is the 


Civil Law of _Lombardy, becauſe it was made 


by Kings and Emperors, as other Laws were. 
For the Lombards,: that firſt came out of, Grma- 
ny into Sardinia, and then paſſed out of Sardi- 
nia into Apulia, had their Rings equally with 


e SF, whe 
_ _ other civiliz'd Nations. q 


Tho' a Civil or Municipal Law can enjoin 


nothing, that the Law of Nature or Nations 


forbids; nor forbid any Thing, which the 
Law of Nature or Nations enjoins; yet it may 
notwithſtanding limit and cireumſcribe that, 
which the Lau of Nature or Nations has left 
free, and forbid that which 4s lawful to be dane. 
in a State of Nature. And in this Manner 
the Civil Law may by interpoſing its Autho- 
rity, prevent and hinder that Dominion and 
Property, which is acquir'd by the Law of 
Nature, and purchas'd by the Law of. Nati- 
ons : So that human Laws may command Things 
which are preternatural, but can ordain no- 
92545 thing 
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thing that is contrary to Nature. The Law 
of Nature and of Nations obtains in all States 
and. in all Cafes, wherein the Civil Law can- 
not be practis d and executed; as betwixt fo- 
reign Princes, and the like. And where the 
Law of Nature and of Nations is violated 
and jnfring d, every Prince may make War on 
the Violator thereof. And here I make Uſe 
of the Law of Nature and of Nations, to de- 
note one and the ſame Thing differently ex- 
DD 

In a doubtful Cafe, when we est with theſe 
Words, viz. The Civil Lau, we thereby mean 
the Common. Civil Law of. the Romans; that is 
to :fay,”. when theſe Words are expreſs'd in 
und Specie alone; then J fay, they are intend- 
ed to be underſtood of the Civit'Law as com- 
mon to the Romans. But if they are expreſs d 
mph ang abſolirch in the following Manner, 
Viz... Je Jure, or de Jure Civili';-then they are 
defien'd to be taken de omni Fare, and to be 


F 


anderftood of the Civil Law in general, as I 


haye been diſtourſing of it; becauſe an infinite 
Term is equivalent to an Univerfal, 0 
No fince the Civil py Munici 2 of 
any Nation, is only, to be acquir d by much 
Study ; which is an earneſt ind vehement Ap- 
1 89 95 of the Mind to do ſomething that 
nd 


ainful and laborious to accompliſh ; let none 


hope to attain the Knowledge o the Civil Law 


without an earneft and vehement Application of 
Mind and Thought. For Skill and Knowledge 
in the Laws is produc'd and gotten by a deep 
Search into many Things, ſince a Lawyer ought 


. hot only to have a Knowledge of the whole 
_ Civil Law, this being the fir Thing ; but he. 


an 1 ought 
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ought alſo to underſtand Philoſophy, eſpecially 
Ethicks, Logick, Oratory, and particularly the 
Propriety of the Latin Tongue, if he deſigns 
to make himſelf a good Proficient in he 
man Law: And of theſe 'Things he ought to 
have a full and perfect Knowledge, which has 


been wanting in ſeveral Men (otherwiſe not 


without Learning) in ancient as well as modern 


Times. | | en ag 
Publick Laws are Matters of publick Benefit 
and Advantage ; and private Laws do only re- 
late to private Men in their private Capacity 
and State of Life, betwixt which there inter- 
venes the Law of Nature, of which I ſhall treat 
by and by. There is one Kind of Law which 


is Publick, and another which is Private. The 


firſt of theſe is that which has a principal Re- 
gard to the Advantage of the publick State or 
Commonwealth ; and the-latter is that, which 
chiefly regards the Affairs of private Men; 
but it is to. be obſerv'd, that the private is 


included in the publick Law. For who do's 


not know, that Prieſts and Magiftrates are for 


the Advantage of each particular Man, if they 


act as they ought to do? Thus on the contrary, 
do's not the private Law contain in it ſelf the 
publick Law? For tho' Trade and Commerce, 
and the having of rich Subjects, be a Matter 
relating to the 


tage; and conſequently may in ſome Meaſure 
ſeem to come under the Jus publicum. 


The Study of the Law conſiſts of two Parts, 


namely, that of the Jus publicum, which relates to 


the State of the Roman, or any other Common- 


wealth ; 


| Jus privatum; yet as this in 
creaſes private Mens Eſtates, it alſo enriches 
the Publick, and becomes a National Advan- 


{ 


| 
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wealth; and that of the Jus privatum, which 
reſpects the Advantage of particular Men on- 


ly. Now theſe Things herein differ, ſince the 


33 Law is deriv.d from nothing elſe but 
om the Precepts of Nature, the Law of Na- 
tions and the Civil Law. And as a Municipal 
Law is ordain'd and confiiturel for the Uſe 
and Advantage of the Roman Commonwealth, 
ſo it is cal us Publicum: For the Law is 
not ſtiled Jus Publicum in reſpect of its Form, 
that is to ſay, becauſe it was publickly ordain d 
and conftituted ; but in reſpe& of its Object 


and End, becauſe it relates to the Prieſthood, 


to Things ſacred, to Magiftrates, and to the 


which is called a private written Lau, is that 
which every State or Commonwealth enacts 
and ordains for its own peculiar Uſe, with the 
expreſs Conſent of the People; and this is 
faid in ſome Meaſare to be a Law proper and 
peculiar to ſach a State or Commonwealth ; 
and in other Terms it is ſtiled the Statute or 
Municipal Law thereof; as the Roman Civil 


Law, or the Statute Law of Englaud is. I 


have ſaid in this Definition with the expreſs Con- 


fent of the People, to diſtinguiſh it from Cuſtom ; 


becauſe Cuſtom is introduc'd by the tacit Con- 
ſent of the People alone. For the Explication 
of this Subje& concerning Statutes, I ſhall firſt 
obſerve, That every City or Corporation, that 
is to ſay, every Communion and Body Politick, 


may regularly make Statutes to bind its own 
People, or Inhabitants. But then it ought to 


be with this Diftin&ion, viz. For either the 


People have the whole Juriſdiction granted 


them from the Prince; or elſe they have it by 
CO K-34 4 0x9 . „ E. 3 q Pre- 


Government of other publick Matters. That 
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Preſcription, and then they may make Decrees 
and Statutes for the Deciſion of Cauſes with- 
out the Confirmation and Authority of the 


Permiſſion of the Law alone. Or elſe, Second- 


9, The People have only a limited Juriſdiction, 


as in Civil Cauſes only, or in Criminal Cauſes 
of a light and flender Nature; and then they 
can only do this in Matters, whereof they 
have full Juriſdiction. For in other Caſes they 


the Confirmation and Authority of their Supe- 


rior. © Or elſe, Thirdy, The People have no 


Juriſdi&ion at all, as in Villes and Caſtellanies 
that are in Subjection to ſome City or Lord 
thereof: And in this Caſe, it -is not lawful for 
them to make Decrees and Ordinances for the 
Deciſion © of Cauſes, unleſs they be confirm'd 
by the Sovereign Authority. 'Thus in the laſt 
Law of the Code, touching Laſt-Wils and Teſta- 
ments, the Cuſtom of Ruſticks is held as valid in 


reſpect of Teſtaments and making Laſt-Wills, 


becauſe the Prince or Emperor has confirm'd 
the ſame. . But in reſpect of the Adminiftrati- 
on of Goods, they may make Decrees and 


Orders about the common Expence of Money, 


without any ſuch ſpecial Authority; unleſs the 
Orders and Decrees do ſayour too much of 
Ambition, . 

But the Law now commonly called the Civil 
Lau had its Birth in Rome; and was written 


by the Decemviri about three Hundred Years 


„ 


after the firſt Foundation of the City: And it 
was compiled not only out of the ancient Ro- 
man Cuſtoms, and the Laws, of their Kings, 
but alſo from the Athenian and other Ereci an 
| TEES Laws. 


Prince, or any_other ſuperior Power, by the 


cannot make Decrees and Ordinances, without 


A 


eres as Genes 


1 — 1 I Cas ant aa 


.  - the Law of Nations, &c. 
Laws. The Regal Laws being deviſed and 
etiatted by their firſt Kings, were in Latin fti- 
led Leges Regia, and Leges Papyriana; the laſt, 
becauſe they were colleted by Papyrins in the 
Reign of Tarquin, as J ſhall hereafter remem- 
ber, For though, as many of the former 
Laws as maintain d kingly Government and 
Authority, were aboliſh'd with the Name of 
a King, yer thoſe of Servius Tullius made on 
the Account of Commerce and Contracts, and 
all ſuch as appertain'd' to Religion, and the 
common Utility of the State, were continued 
and made Part of the Law of the Twelve Ta- 
bles. To theſe Laws of the Twelve 'Tables 
in Proceſs of Time were added (as the Buſi- 
tieſs of the Stare gave Occaſion) thoſe Laws 
made by the Senate, and in Latin called Sena- 
tus Onſulta; and likewiſe of the common Peo- 

le, in Latin ſtiled Plebiſcita. And, Thirdly, 
Thoſe of the Lawyers 
dema. The Edicts of the yeatly Magiſtrate, 


commonly called a Prator, made another Part. 


of the old Roman Law: But theſe Edicts, as they 
were at firſt only of yearly Continuance, after 
they had been collected and interpreted by Ju- 
lian, and preſented by him to the Emperor 


Adrian, were by the ſaid Emperor confirm d, 


and made perpetual Laws, under the Title of 
the Perpetual Edit: As I ſhalt have Occaſion 
to obſerye more at large hereafter in my Trea- 
tiſe of the Roman Laws. The ancient Difference 


betwixt Laws and "Edits, by the French ſtiled - 
Reglements, conſiſted herein, viz. That Laws are 


the Conſtitutions made or confirmed by Sovereign 


Authority (be it placed in one, in few, or 


in the People) and are alſo general and perma- 
VVV nent: 


ers named Reſponſe Pru- 
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nent: But an Edict (which is but Juſſum Ma- 
giſtratus, unleſs it be made a Law by due Au- 
thority) has an end with the Magiſtrate or Of- 
ficer himſelf, who made the ſame. - And, ac- 
cording to Varro, they who aſcribe the moſt to 


an Edict, affirm it to be a Law but for one Year 


only. Jfidore, by Edifts and Conſtitutions indeed 
underſtands thoſe Acts of Prerogative, ſome- 
times called Ordinances: As an Ordinance or 


dains and proclaims by the Advice of his Pri- 
vy Council. 74 HELM 
Whenever there is any general mention 
made of the Law in our Books, the Civil Law 
of the Romans is intended thereby, which is 
divided into a written and unwritten Law; the 


one being called the Law in general, and the 


other ſtiled Cuſtom. Now Cuſtom or the un- 
written Cuil Lau of the Romans, was that Law 
which Cuſtom and immemorial Uſage had ap- 
prov'd of, and which the tacit Conſent of the 


People had introduc d among them. This was 


alſo ſtiled Length of Cuſtom, and Diuturnity of Pra- 


dice; becauſe ſuch a frequent Repetition of 


Acts, and ſuch a length of Time was requir d 


to introduce this kind of Law, as is ſufficient 


to prove the tacit Conſent of the Peoples Rea- 
dineſs to receive the ſame. And thus Cuſtom 
rightly introduc d imitates a written Lau: That 
is to ſay, it has the ſame Force and Autho- 
rity, as ſuch a Law has. For it matters not, 
whether the People declare this their. Conſent 
and Choice, either by their own expreſs Suf- 
frage, or elſe by Things and Acts themſelves 


that are equivalent unto Suffrage. But then it 


muſt be acknowledg'd, that this kind of Law 
ESL 3 oi chief- 


4 


Edict is that which a King or Emperor or- 


eee. 
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| chiefly, belongs unto a free State and People, 


that is veſted'with Majeſty and Sovereign Power, 
for the Reaſons already mention'd : For a Peo- 
ple under an abſolute Subjection to a Prince 
cannot introduce an wmwrittes Law without the 
Preſumption, Conſent” arid Approbation of the 
Prince, at leaſt, Of the written Civil Law of the 
Romans 1 ſhall ſpeak hereafter more at large. 


Er br ip ir he hp hr hr hehehe her 


Cu Ar TER the Third. 
Of LAWS in General. 
T HE R E are Geral Things here to be 


inquir d into in general. Firſt, What 
Laws may be chang'd and alter d? Secondly, 


Who has the Power of 2 and altering 


Laws? Thirdh, After what er they may 
be chang' d and alter d, and by what Methods. 
And, Fpurthly,” Who has the Power of expound- 
ing Laws, and how Laws ought to be expound- 


ed. Firſt, It appears, That the Laws of Na- 
ture, which are in a like manner obſerved 


among all People 'and Nations, are immutable 


(as I have already remark d) becauſe they flow, 


and are derivd from a certain kind of eternal 
Truth or Law ; but Civil Laws may freely, and 
without Reſtraint, be chang'd and abrogated, 
according to the Advantage and Neceſſity of 


every Eſtate or Kingdom. A Civil Law is no- 


thing elſe but an Affirmation of the Law of Na- 
ture, or of Natural Right; and it being al- 


ways 
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ways referr'd ad rationem Nature, it may be 
chang'd ; for ſometimes Civil Laws recede a 
great way from natural Reaſon, bur then they 
ought to ordain nothing that ſavours of Iniqui- 


ty. The Civil Law being a Determination of 


the Law of Nature, and the Law of Nations, it 
has a Reſpect unto Civil N or Civil 
Polity; and may be chang'd two ſeveral Ways, 
as I ſhall obſerve by and by. Secondly, The 
Power of abrogating and changing Laws- 1s 
| lodg'd in the Hands of them that have the Right 
and Power of making Laws : And theſe Perſons 
are of a twofold Kind and Nature, Firſt, A 
State or Commonwealth, that is not abſolutely 
govern d by any ſingle Perſon, called a Monarch, 
may make Laws and Conſtitutions for them- 
ſelves. And, Secondly, The Rrince, whether he 
be only ſuch an one as repreſents the People in a 


mix d Government, or if he be an abſolute and 


deſpotick Prince, may do it. Thus no Law or Cu- 
ſtom in England can be repealed or abrogated, un- 
leſs it be by the Authority of Parliament, which 
has the Power of making Laws. Thirdly, This 
Change of Laws may be wrought and effected 
either by ſome other Law made, or elſe by a 
tacit Conſent of the People, which is by a Diſ- 


uſer thereof, and not by a Non-uſer only; but 


it muſt be done by a contrary Uſe and Practice 
(as ſome will have it) ſhewing the Mind and In- 
clination of the People leading hereunto. But 
that Law, which has been once 'reduc'd into 
Writing, cannot afterwards be chang'd without 
ſome expreſs repealing Law; yet a Law in Wri- 
ting is not immediately taken for a Law certain- 
1y ordained and enacted, ſince it requires a ſub- 
Tequent Promulg atio. 

12 70 Touch- 
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Touching the Explanation of Laws, it is firft to 
beoblerv'd, That the Law muſt beaided and ſup- 
ply'd by Interpretation: And the Law provides, 
That it ſhall bein his Power to interpret a Law, in 
whoſe Power it was to make or ordain the ſame. 
Now the ſeveralSpecies of interpreting Laws are 
Four in Number, viz. Firſt, The Interpretati- 
on of the Prince, or Sovereign Power, is ſaid to 
be a general- Interpretation, becauſe it is ex- 
tended unto all Perſons, Secondly, It is ſaid to 
be neceſſary, becauſe we are neceſſarily oblig'd 
to follow the ſame: And ſuch an Interpretation 


ought to be reduc'd into Writing, becauſe ſome 


Lawyers will have it, that all Laws ought to be 
reduc'd into Writing ; Writing, according to 
them, being the Subſtance of a Law or Statute : 
And this kind of Interpretation being deem'd 


as a Law, it ought certainly to be redue'd into 


Writing,' But the common ag ſeems to 
be, That Writing is not the Subſtance of a Law; 
for the Reducing of a Law into Writing, is only 
for the ſake of preſerving the Memory thereof. 

l 2888 we have a good Text in 
the Law, ſaying, That when a Succeſſor redu- 


ces any Conſtitution of his Predeceſſors into 


Writing, he does it that it may not be loſt; it 
being otherwiſe ſubje& unto Oblivion. There- 
fore, if the Conftitution it ſelf was valid, be- 
fore it was reducd into Writing; the Writing 
in ſuch a Caſe, where it intervenes after the 


Making of the Law, does not reſpe& the Va- 


lidity of ſuch a Law, but only helps to preſerve 
the Memor 


Law the Prince's Pleaſure has the Force and 
Vigor of a Law; and therefgre the Will and 
Pleaſure of the Prince alonę effectually _— 
ark an 


of it. According to the Civil 
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and eſtabliſhes a Law without Writing. Second- 
'ly, There is another Species of interpreting a 


Law which is made by Cuſtom ; and Cuſtom is 
the beſt Interpreter of Laws. Now this Species 
of Interpretation is general, as being extended 


to all Perſons and Places where ſuch Cuſtom 


prevails; and it is alſo ftiled neceſſary after the 
aforeſaid Manner, becauſe we are oblig'd to fol- 
low the ſame : Yet it is not reduc'd into Writing, 
becauſe Cuſtom fubſiſts by Human Memory 
alone. 'The Third Species of Interpretation is 
that which is made by the judge, being ſti- 
led a judicial Interpretation ; 
a Cauſe may, in doubtful ' Matters, expound 
and interpret Laws in Relation to: ſuch Cau- 
ſes as are decided by his Sentence. And this 
Species of Interpretation is not general, becauſe 
other Judges are not bound to pronounce Judg- 
ment according to a Precedent foynded on his 
Sentence: For they ought to judge according to 
the Laws, and nat according to Precedents. 
Yer this Species of Interpretation is alſo term'd 


neceſſary, becauſe the Parties in judgment are 


neceſſarily oblig d to yield Obedience thereun- 
to, and to obſerve the ſame. And this Species of 


Interpretation, in reſpect of the Judges defini- 


tive Sentence, ought to be reduce d into Writing. 
The Fourth Species of Interpretation is that 
which is made by ſome Maſter or Doctor of 
Law; for every Maſter, or Doctor, may inter- 
pret doubtful Matters, or Points of Law, as 
ariſing within his own Faculty, wherein he has, 
or (at leaſt) ought to have a thorough Learn- 
ing and Experience. And this Interpretation 
of the Doctors is neither general, neceſſary, nor 


need it to be rednic'd into Writing : For the In- 


terpretation 


For the Judge of 
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terpretation of a Doctor does not neceſſarilybind 
us to follow the ſame, but we only fo far rely 
on it, as Law and Reaſon approves thereof. 


An Interpretation ought always to be made in 


ſuch a manner, as not to render the Act or Law 
it ſelf eluſory. An Interpretation of Lay ceaſes, 
when the Will and Intention of the Legiſlator 
clearly appears: And, in a doubtful Caſe, an 
Interpretation ought rather to be made for the 
Validity of the A& or Matter interpreted, 
than for the Invalidity and Deftroying thereof. 


Sometimes a Matter is interpreted in a large 


Senſe, as in Contracts; ſometimes in a large 
Senſe, as in laſt Wills and Teftaments: And 
ſometimes in. the largeſt Senſe, as in reſpe& of 


defamatory Words. When I ſay the largeſt 


Senſe, I mean the moſt favourable. ', But a Pri- 


vilege ought not to be interpreted in a large 
Senſe, becauſe it is contrary to the Common 
Law, and concerns the Right of another Per- 
ſon. By the Papal Canon Law, in all Matters 
of a Spiritual or Eccleſiaſtical Nature, Recourſe 
ought to be had to the Pope for the Interpre- 
tation of Reſcripts and Privileges in doubtful 
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Caſes, which brings great Profit, and is a * X. 2. 
mighty Support to the Papacy. When a Law is l. 12 


made in or of any one, it ought never to 
be interpreted in Hatred and Prejudice of him. 
Nor ought we to adhere to the Cortex and Out- 
fide of the Law, but to the Senſe and internal 
Meaning thereof. Interpreters of Laws do 
make Laws by their Interpretation thereof. A 

rohibitory Law, that is to fay, a Law which 
forbids any Thing to be done, is not reftrain'd 


to the very Caſe expreſs'd therein, for it reaches 
to all Caſes of the like Nature; and conſequent- 


ly 


2 
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ly by this means, ſuch a Law Fecaives an exten- 
M 4 


e Interpretation. 
| Now every Law conſiſts, and is had up of two 
+D. I. 3. Word Firſt, It conſiſts, and is made as of the 
29. s whereby ſuch a Lawi is expreſſed and de- 
3 50. 16 * 5 4 And, Secondly „It conſiſts 
of the Senſe and Meaning of ſuch 
of a Law are either thoſe Signs and Characters 
wherein a Law is penn'd wx written, and by 
means of which the Law il is convey 'd to 
And the Senſe 
3 ind and Intenti- 
an I: 3. on 7. the TLegher fi hb fey: Thar is to ay, 
aw intends, and -would' | have 
19 75 5. done, or not have done. * And this IS 4 certain 
Tenet and Maxim in all Eaws, That 555 A 

the Words of a Law differ from the D Je 
Intention of it, we ought only to fo fol Yor 55 85 De- 
7b. 1. 3. ſign and Intention of ſuch a Law Wok this 
17. our Common Law Ju es have obſerved in the 
Expoſition of ſeveral atutes. x 


Now the Senſe and Wia got aebi: in 
other Eg I call ch. 15 on of it, may be 
found and known to; from the ede of it 
two feveral Ways. Firſt At ehe Senſe and Mean- 


ing thereof be more limited. and reftraig* G than 
the Words themſelves couch d under ſuch a Law. 
Secondly, When the Deſign and Intention of ſuch a 
Law is of a larger Extent thari the Words thems 


ſelves will properly bear, And theſe two, in 


other Terms, we call a feſtrictive and an ex- 
tenſive Interpretation. e Senſe. and Mean- 
ing of a Law may be diſcover'd to be more li- 

mited and reſtrain d than the Words thereof, 
four ſeveral Firſt, By ſome Exceprion 


mention 'd and pecify' di in the ſame Law; As 
Sher 


/ 


and is made up 
Law: The Words 


\ 
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\ 1 


- | [when a. Precedent, or ſubſequent Exception, 


does qualify, govern and moderate ſomething 
that is more general in ſuch a Law f. Secondly, 4 D. is 1. 
It may be diſcoyer'd from the Reaſon: given and 20. 
made uſe of in ſuch a Law; for if the Reaſon of 
the Law ceaſes, the Law immediately ceaſes and 


comes to an end; there being no further Occaſion 
of it ||... Thirdly, It may be diſcovered from the | D. 2. 14. 
Equity thereof, and this Equity ought to be 32+ 
the chief Reaſon and Eſſence of every Law. C. 3. 1. 8. 
Fourthly, If there be a Law which js written in P.. 318. 
very geperal Terms, it governs other Laws, 8 Ms 
wherein there are ſpecial Exceptions. : 


The Meaning and Intention of a Law is known 
to be of a larger Extent than the Words them- 
ſelves, Three Greral W. 358, vi. Fi It, Ex contrario 
(as ve ſay) viz, When in a contrary Matter, the 
contraxy af that, which is enacted and ordain dd,. 
is uncle nſtood to be intended by the Law f. Se- P. go, 


- 


coudly,, Ex conſequenti (as we phraſe it) namely, ). 30. & 
When a Law forbids thar — 8 follows apon 1 
ſome certain Points therein laid dawn and '* 5 
enaGed. Thirdly, By way of Interpretation, as 

when we proceed B in thoſe 
Things wherein there is the ſame, of elſe a Pa- 

rity of Reaſon||: Provided always, there be! D. r. 3. 
nothing introduc'd by theſe threes Ways which 2. & ef. 
is. contrary to the Common Law*. The Law is | 
extended to fimilar Caſes, either by the Inter- . 
pretation of a private Man, where the Reaſon | 
thereof lays the Matter open and clear; or 
elſe, . by the Prince's  Conftitution, where the 
Reaſon thereof is dark and obſcure f. But what + D. 1. 3. 
I havenoted here ought only to be obſerv'd when 12. fe, 
it evidently appears, That the Intention of the 


Laus differs from the Words thereof. But in a 
| N ddᷓubt- 


* 


9 : . 
wa" 
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doubtful Caſe it is far better to obſerve and ad- 

D. 14. 1. here to the Words themſelves]]. 5 

* But, What if the whole Sentence be dark and 
obſcure in it ſelf; and by this means the Deſign 
and Intention of the Law becomes obſcure? Now 
ſuch an Obſcurity either conſiſts in an Ambiguity 
of each particular Word; or elſe in the Conſtruc- 


tion of the whole Sentence it ſelf, where there are 
indeed two Sentences; or elſe, Laſth, It conſiſts 


in an Uncertainty of Things or Perſons : There te 
fore all Rules of Law which treat of Interpre- | pr 
tation afe 77 hereunto. In this Cafe we A 
ought,. Firſt of all, To confider what Things it 
*D.1.3- go before, and what are ſubſequent thereunto®. | a 
=4- Secondly, That what is expreſs d be utter d and | fh 
declar d fine vitio; that is to ſay, without Flaw | is 


TD. 1. 3. or Impropriety of Speechf. Thirdly, We ought 
= to had N Cuſtom and former hy. 
3 3. which 1s the beſt Interpreter of all Laws|t, And, 
35. O 3 Fburthly, In Jouteful N e we ought to pre- 
fer the more benign and better Meaning to that 

D. 30. which is leſs ſo*. For, Fin, We ought not to 
14- 56. leave the true and genuine Signification of 
Words, or tv depart from thence, unleſs it 
evidently appears, That the Writer took them 

in another Senſe. C»»„! 

It is a general Rule in Law, and that a very 

true one too, That whereſoever there is an Enu- 
meration of Particulars of ſeveral Ranks and 
Degrees, beginning with the higher, and'end-. 
ing with the lower ;. and in the cloſe, a general 
Expreſſion of others is added and joined with them 5 
Thoſe others muſt not be underſtood to be a 
higher Rank, and ſuperior Degree, to that 
which is laſt mention'd in the Law, but muſt 


+ Coke 2. be either of the ſame Degree or a lower f. But i 
Rep. p. 46. | | : | | ; f 


6 - =. So! 


.» "the Law of Nations, Sc. 


- 


if the Enumeration 1 upwards, beginning 


with a lower, and riſing to a higher Degree; 


as if it be ſaid, Barons, Earls, and other Peers, 


here Marquiſſes and Dukes will be compre- 


hended ; for the Caſe is then otherwiſe: A 
Law or favourable Statute ought to be extend 


ed to à Caſe of the like Nature, tho' ſuch Law 
or Statute ſhou'd ſay, that ſuch an Extenſion 
| ſhall not be made: A new Law may be ex- 


tended ad prieterita Pendentia, when this is ex= 


preſly provided, and taken Care of therein. 
A Law ſeems an Act, tho' it do's not forbid 
it expreſly;- but when it orders it to be with 
a certain Kind of Solemnity ; as that a Minor 
ſhou'd not make a Contract, fine Conſanguine- 
is A Law ought always to be reftrain'd and 
extended to prevent any Inhumanity enſui 
thereon. When the Law requires a qualify' 
Act, tis not enough to prove that Act with- 
out a Quality annex'd to it. Every Man is 
preſum'd to know the Laws of his own Coun- 
try either himſelf, or elſe by the Means of 
ſome other Perſon unto whom as a Counſeltor 
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learned in the Laws, he ought to apply him- 


ſelf. For after Laws are made and promul- 
gated, a Preſumption ariſes that they are known 
unto all Perſons that are obliged to know the 
ſame! And therefore we ſay, that every Perſon 
is preſum d to know the Laws and Conſtituti- 
ons that do oblige him. And not a bare Know- 
ledge of the Promulgation of a Law is pre- 
fam'd, but a Man is even preſum'd to know 
the Orders and Diſpoſition of the Law. And 
that which. we ſay of all common Laws in gene- 
ral, may be alſo ſaid of Statutes and Municipal 

Laws; for even theſe * preſum d to be * 
pi Ka ; . 7 


— 


— 


| * 
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66 A Diſſertation on the Law of Nature, 
by the Citizens, after they have been publiſk'd. 
This Preſumption is alſo extended to have 
Place, even in an unwritten Law, that is to 
ſay, in a Cuſtom: For even a Cuſtom is pre- 
ſum'd to be known unto all thoſe Perſons, 
| that dwell in that Place, where ſuch Cuſtom 
* Bald. in has been introducd ®. And a Prince is pre- 
l. 2. C. 8. ſum'd to be acquainted with all the vulgar and 
93" common Cuftoms of the Place or Country that 
he governs. Again, this Preſumption. ought 
even to proceed, and take Place in all Edicts 
or Proclamations of Magiſtrates. For after a 
publick Promulgation thereof, an Edict er Pro- 
clamation is preſum d to be known unto all 
Perſons therein or thereby concern d. But 
ſome ſay, Tat | K 
It is nat ſufficient, that Laws are made by 
Legiſlators, and promulgated, unleſs Citizens. 
or Subjects do receive the ſame, and approve 
of them by Uſage : For if they are not re- 
ceiv'd, they neither oblige the preſent Citizens 
or Subjects by their Force and Obligation, 
nor . thoſe. that ſhall live or come hereafter. 
But it often happens to be a Doubt, whether, 
after the ing and Promulgation of a Law, 
A = it may be preſum'd to be receiv'd and ap- 
; | | prov'd of by the Uſe of Men? Wherein I a- 
= gree with Socinus; that we ought not to pre- 
ſume ſuch a Law has been receiv'd by Uſage: 
E And the Reaſon is, becauſe even Privileges, 
which are called private or particular Laws, 
b gre not thus preſum'd to be receiv'd by U- 
1 ſage ; becauſe whether this or. that has been re- 
# ceiv'd by Uſage, is a Matter which is never 
Þ preſum d. When a Law is correctory and 
| Penal at the fame. Time, then the Ma: whine 
| Den- 
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thbe Law of Nations, &c. 67 
Gender do's not comprehend and include the 
Feminine“. All Laws in a doubtful Cafe ought * D. 2. r. 
to be underftood, according to the Nature of 7- 
the Title of them, under which they are plac'd; 
and a Law, that puniſhes a Man, who com- 
mits an Offence, comprehends alſo the Perſon 
that adviſes or commands the fame. A Law 
or Statute, that ſpeaks in the Plural Number, 
has alſo Place in reſpect of one ſingle Pe:ton ; 
and conſequently in the ſingular Number f. + C. 1. a, 
When one and the ſame Law has various Sig- 12. 
hifications, it ought nor to be alledg'd and quo- 
ted for the. Deciſion of Cauſes ; and the ſame 
thing may be {aid of a Statute or Canon of the 

march. When general Laws are made, they 
are underſtood to take away the particular 
Cuftoms of Places and Statutes, if the Prinee 
or Legiſlator be made acquainted with ſuck 
Laws |] Altho' 4 penal Law ſpeaks perſonally, j c. 6.24. 
et_1t-comprehends the Perſon that commands 31. | 
nuch an Offerice to be committed. If one Law 


" — 


be corrected, other Laws, that tend to an 
Interpretation and Declaration of that Law, 


* 


are underſtood to be corrected alſo by that 
Law. But every Law that deprives a Perſon 
of a Thing is not ſaid to be a penal Law; but 
only ſach as is made propter delittam. The Ca- 
non and Feudal Law do both of them depend 
on the Knowledge of the Roman Law, and 
have a Coalition with it, as Members belong- 
ing to the ſame Body. Where a penal Law or 
Conſtitution ſpeaks by Words of the preſent 
or future Tenſe, as cadat, privetur, amittat, 
&c. There ſuch a Law ought to be underftood, 
to mean by a Declaratory Sentence: And this 
is true, unleſs ſome privarive Word be added 
| Ie” F 2 there- 
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thereunto, as ſtatim, mox, eo ipſo or omnino, and 
the like ; for then it is underſtood to mean ipſo 
Jure. And tis the ſame Thing, viz. That a 
Declaratory Sentence. is neceſlary, if the Law 
makes uſe of a Verb of the Præter perfect Tenſe, 
as fit privatus, &c. For when the Senſe and 
Meaning of Words is doubtful, the Interpre- 
tation thereof ought to be made in benigniorem 
partem; and the Premiſes are true, whether 


the Penalty be afflitive or only excluffve of 
an . Action, that ip ro ſay, in Bar of an Action. 


In J. S. 
D. 2. 15. 


6. 


In J. 


D. 28. 5. 


Yet where the Puniſhment is ' prohibitive of a 
Juriſdiction, when the Law. ſays, Non reddatur 
Jus, then it ought to be taken and underſtood 
ro mean. ipſo Jure. If any Doubt ariſes, ſufer 
Fatto, in a Puniſhment pronounc'd by-· Law, 4 
Declaratory Sentence is neceſſary, 
A Preface to a Law or Statute not only 
reſtrains the Senſe and Meaning of ſuch Law 
or Statute, according to Bartolus *. But it alſo 
denotes, the Mind and Intention of the Law- 
wer, and proves the final Cauſe of ſuch a 
Disposition or Order f. In a State or Com- 
monwealth, Sovereign Power ought not to 
be given to the Laws alone, for two Rea- 


ſons. Firſt, Becauſe there are ſome Laws, 


which are ſometimes evil and unjuſt, viz. in 
a vicious Form of Commonwealths; as in a. 
Tyrannical and. Sun Government, to 
which ſuch Laws are accommodated : And 


he that obeys ſuch Lays may be faid to be 


a good Citizen or Subject, but not a good 
Man. Secondly, Becauſe ſometimes there are 
ſome Laws, which in reſpe& of the Words 
themſelves ſeem to be either obſcure and am- 
biguous, or elſe too hard and rigorous A And 
e ere- 
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the Law of Nations, &c. 
therefore they ſtand in need of ſome Equity, 


and the benign Interpretation of prudent and 
ood Men. Nor ought Sovereign Power in a 
tate or Commonwealth, to be committed and- 
given to Men alene; becaufe all Men are lia- 
ble to Paſſions, with which feveral are fo far 


tranſported and hurry'd away, that they either 
cannot underftand Truth and Juftice, or elſe 


if they do, they cannot follow and practiſe them: 


And therefore in giving Judgment and pronoun- 


cing Sentence, 3 very often miſtaken, and 


deviate from Truth and Juſtice. If this Sove- 


to one alone, he is then a Perſon that excels in 


Virtue and Goodneſs, or ought (at leaſt) ſo to do. 


When one and the ſame Law has feveral 
Meanings and Significations, ſuch Law + 
not to be quoted for the Deciſion of Cauſes : 


And the ſame may be ſaid and obſerv'd of 


any Statute, Decree or Canon. 'Though a Law 


ſpeaks in the Perſon of one particular Man; 


yet it often ſeems to ſpeak in the Perſon and 
Name of an aggregate Corporation ; and this 


Perſon is only deem'd to be put, and made 


uſe of there exempli gratis, When the Law 


ſpeaks indiſtinctly, we ought not to diſtinguiſh, 


unleſs this Diſtinction he made by fome other 


Law. Whenever a Law or Statute requires 


three Citations, per modum forme, one Citation 
will not do for all of them. - 

A Law that puniſhes Male-feazances or 
Mifdemeantonrs, is deem'd a favourable Law; 


and ought therefore to be extended. Hit, It 


is to be obſery'd, that in reſpect of Laws, one 


- -F:3- Law 


reignty in a State was to be allowed to Men, it 
muſt either be granted to one Man alone, or to 
ſome few, or to all together. When tis granted 
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Law may be determin'd and explain'd by ano- 
ther, whether theſe Laws are pripr or poſte- 
rior in point of Time to each other; ſo that 
one Law may be ſafely ſupply'd by anocher : 


But this ought to be underſtood with ſome 
Grains of Allowance, ſince new Laws do draw 


old Laws after them, either by ſupplying, de- 
termining or correcting them. But on the 
contrary, an old Law do's not draw a new 
Law x7 {8 it, unleſs it be in the Point of de- 
termining ſuch a! Law. Secondly, Tis to be ob- 
ſerv'd, that in Caſes not expreſs'd by Law may 
argue from Things of the like, to Things of 
the like Nature; ſince tis not 2 in the 
Law ro comprehend all Cafes by Name. 
Thirdly, If there be a Doubt touching a Law, 


the Interpretation of that Law ought to be 
made by the Judge, or ſome Lawyer, either 
according to the Cuſtom of the Place, .if there 


be a Cuftom ; but if there be no Cuftom, then 
it ought to be expounded in the more benign 
and better Senſe ; or if Neceſſity ſhall require 
it, Recourſe ought to be had to the Prince of 
Sovereign Power. Fourthly, Tis to be obſerv'd, 
that no Anſwer ought to be given to a Law, 
unleſs the whole Law has been conſfider'd, for 
Precipitation 1s the Step-mother of Injuftice. 


In all correctory Laws, Extenſion founded upon 


an Identity of Reaſon is ever lawful, when' a 
Reaſon is expreſſed in a Law, that induces 
+ ſuch a Correction: And it is the ſame Thing in 
Laus of Limitation, wherein an Extenſion found- 

ed upon an Identity of Reaſon is always lawful. 
But in correctory Laws an Extenſion is not 
lawful, which is founded even on a Majority of 


Reaſon. . Extenſion in Correctories, is, when 


re- 


d 
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the Lam of Nations, &c. 
reduc'd to its firſt State and Primitive Right; 
and an Extenſion ought not'to be made in Ex- 
orbitants. e 5 
Laſtly, There remains one Conſideration or 
Queſtion here to be diſcuſs d, which is variouſ- 
ly handled and diſputed by the Lawyers, touch- 
ing that Power of making Laws, which the 
Roman People conferr'd on their Emperors ; 
and it is this, viz. Whether and after what 


manner the Prince or. Emperor may be. 
ſaid to be exempt from the Laws, according to 


this Maxim of theirs, viz. Princeps legibus ſalu- 
tus eſt. Some of the Lawyers have thought 


this ſo wicked a Maxim, that it has * | 


ſeveral Calamities on the Roman State. But 
the Law of Theodefius and Valentini an carries 
much more Humanity along with it, whereby 
they declare themſelves ſubject to the Laws : 
Thinking it fit and juſt, that a Prince ſhou'd 


conform himſelf, and ſhew Obedience to the 


Laws of the State, For nothing ought to be 
lawful for a Prince to do, which he forbids 
to his Subjects, ſince he ought not to condemn 
thoſe Laws in reſpect of himſelf, which he has 
enacted for the Uſe and Service of the Com- 
monwealth. But ſome will underſtand Ulpian 


here to treat of Penal Laws, to which (they 


ſay) a Prince is not oblig'd: As the Julian and 


Papian Laws De Pand caduci were, touching 


which Laws Ulpian there diſcourſes. But o- 
thers do underſtand him, as ſpeaking of the 
Solemnities of the Civil Law in reſpe& of Con- 
tracts, Judicial Proceedings, Wills and 


Teſtaments, and the like; to which Solemni- 
ties 4 Prince is not bound according to them, 


ſince his Preſence herein ſupplies all Solemni- 
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ties of Law. But (I think) this Exemption 


do's not hold in reſpe& of Contracts, Judicial 


Proceedings, Laſt Wills, Cc. It is the Opini- + 
on of moſt Perſons, that a Prince is bound both 


by the Law of Nature and Nations : And there- 


fore ſince all theſe are founded on the Law of. 


Nations, a Prince is ſurely bound by them. 


is bound by the Law of Nature or natural 
Reaſon, becauſe the Law of Nature carries 


along with it greater Power than the Sove- 


reignty. Wherefore it is ſaid, That a Prince 
is bound by his Contract in the fame manner 
as a private Man, and cannot reſcind the 


ſame by any Plenitude of Power, imaginable, | 
ſince in every Contract what we. call Bona fides 
is neceſſary. And hence it is, that Princes 
0 and Emperors are not exempt from the Law 


of Nature and of Nations. Dios Caſſius ſays, 
That a Prince is obliged by ſuch Laws as he 
ftiles Laws of Neceſſity: And Claud. Salma ſius 


obſerves, That when we ſay; That a Prince 


is bound by the Laus, it ought to be under- 


ſtood of ſuch Contracts, as are introduced by 


the Law of Nations: As Bargain and Sale, 
Borrowing and Lending, Hiring and Letting 

to Hire, and ſuch other commutative Con- 
tracts; for all Princes are oblig d unto the Per- 
formance of theſe Contracts, and cannot in any 
wiſe by N exempt themſelves from 
thence. Indeed it muſt be own'd with Grief 
and Sadneſs ; that Deſpotick and Tyrannical 
Princes have aſſerted this Exemption from the 
Laws unto themſelves, being ſupported in this 


ix of the Sword, but alſo by the ſervile F . 
1 J ol 


2. . 


Thus according to Baldus and others, à Prince 


extravagant Claim of Power not only by the Cruel- 


* 
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the Adminiſtration of his Government, but not 


6 


now ſpeak of them in particular: And firſt of 


e 
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' Princes and Emperors. A 


A 


| the Law of Nations, &c. 
of ſome Divines and Lawyers concurring with 
them herein, and making uſe of this knaviſh 
Diſtinction to ground their Opinion on, wiz. 
That a Prince is bound to obſerve the Civil 
Laws of his Kingdom, only vi directiud, that 
is to ſay, as theſe Laws are a Direction to him in 
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oblig'd (as they ſay) vi coactivd by a compulſive 
Force; ſince no one can compel the Prince to 
the Obſervance of the Civil Laws. And this Pr 
Opinion theſe State Sycophants wou'd found. 

on the Law of Nature and Equity it ſelf : 

And, therefore, they think, that Ui an only 

here ſpeaks of a Coattive or Compulſive Force. 
Having treated of Laws in general, I ſhall 


ſuch, as we ſtile Conſtitutions. For you muſt 
know, that ſuch Laws were fliled Conftituti- 
ons, as were decreed by ſome Roman Emperor 
or other, that had a Deſign of making theſe 
Decrees into a Law. In this Title, I ſhall 
conſider four 'Things. Firſt, How manifold the 


p. i. 3-1; 


Conſtitutions of Princes are. Secondly, What 


Operation they have.. Thirdly, After what man- 
ner Exemptions and e are granted by 
, Laſtly, I ſhall have 
a regard to ſome Matters worthy Qbſeryation. 
As ta the firſt, I find the Conftitutions 
of Princes to be threefold, vis. a Conftitu- 
tion properly. ſo called; a Privilege and a 
Reſcript. A Conſtitution is ſometimes made — 
in a Judicial Manner, when the Roman Empe- 
ror, pronounces Sentence f: And ſometimes ex- C. i. 14 
tra- judicially, when any Thing is determin'd 12. . 
by way of Edict or Example, either with or 
without the Council of the Nobility, which 
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74 A Diſſertation on the Law of Nature, 
yet are comprehended in a Law. A Privilege is 
the Right of a private Perſon or Thing: If it 
reſpects a Perſon, it is called a Perſonal Pri- 


vilege ; but if it reſpects a Thing, then it is 


term'd a real Privilege. You have an Inftance 
of a perſonal Privilege in the Tenth Book of the 


* Tit. 31. Code ; and of real Privileges you have many | 
Examples in the Privileges of Cities and Cor- 
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porations. Reſeripts relate to Judicial Mat- 
T J. 1. 3. ters and the Adminiftration of Juſtice t; and 
then they have not the Force of Law, unleſs it 
be in chat Caſe, wherein. a Reſcript lies: Yer 
Reſeripts are in a general Senſe taken for all 
IC. 1. 19. princely and royal Indults whatever il. As to 


the ſecond Point, vix. what Operation the Laws 


and Conftitutions of Princes have, tis faid, 
they have the Force of a written Law, bur this 
in a various; Manner: For if a Conſtitution 

be included in the Body of the Law, it always 
has the Force of a general Law: And tis the 
ſame Thing, if any Thing be decreed on the 
Cognizance of a Cauſe in the Preſence of the 
Parties. But if it be not included in the Body 
of the Law, then it ought to be emitted by an 
interlocutory Sentence: Or if the Prince ſhall 
give a definitive Sentence wit hout * the 
Party, or without Cognizance of the Cauſe, 
tho' it be wich his Nobles, otherwiſe called his 
Palatines, it makes indeed a Law, but not a 
renefal Law. For ſuch a Conſtitution ſhall on- 
ly have Operation between thoſe Perſons, a- 
mong whom it was made. And tis the ſame 
Thing, if it be made on the Cognizance of a 
Cauſe, if it be made in Oppofition to a written 
Law. For a Prince is not prefum'd to be wil- 
ling to deſtroy the Eaws, but to confirm er 
ACCOTA- 
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according to 'Sahcetus on the ſecond and third 
Law of this Title, and alſo on the twelfth Law 
_—_ in the Margin“. Nor ought we to & 1-14- 


iſpute the Power of him that makes a Con- = 5" "_ 


ſtitution, viz. Whether the Prince can make 


a Conſtitution or not; for he that diſputes this 

Power, incurs the Crime of Sacrilege f. Let | 2 kg 
a Perſon may diſpute about the Will and In- 29. 2. 
_— of the Prince, viz. N. — 3 

id it willingly, it being (perhaps) forced on : 

him || : For 2 Prince is Preh d willing to do 1 
that which is juſt and equitable *, and confor- 2. w 
mable to the Laws f. But if a Prince decrees - D. 28. 
and ordains any Thing, ex certd Scientia & pro- 6. 43. 


prio Motu, and from a Plenitude of Power, all f C. 7. 37 


Surreption and Obreption is deftroyed and ta-* 
ken away ||; tho' the Doctors differ herein. Gef. in 
Thus the Clauſe of certa Scientia has no Opera 


J. 2. c. 7. 


tion, unleſs it be in ſuch Things, as relate 37- 


to ſome written Law or Fact, which the Prince 
may have ſome Knowledge of, eſpecially, if 
Clauſes do enſue, that are derogatory to a writ- 


ten Law. But if the Iniquity be ſupervoli-*Bala. in- 


tant and intolerable, the aforeſaid Clauſes ac- . fin. c. j. 
cording to Baldus in his Confl. ſhall have no ?* 
Operation at all; where he ſays, Thar the 
ſaid Clauſe which was raſhly apply d I un- 

iſtin- 


skilful Counſellors, without making any 


&ion of Things, ought to be eradicated the 
Court. But a Prince's Conftitution has Ope- 
ration in relation to the Law of God, when 
it diſtinguiſnes, but not when it takes away 
any Thing from thence. For tho' the Scrip- 
ture ſays, That in the Mouth of two or three Mii- 


nꝛſſes, every Word ſhall be eſtabliſhed ; yet accord- 
ing to the Civil Law, a greater a * of 
Wit- 
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Witneſſes are neceſſarily required in Teſta- 
ments, and other Matters. 8 

Again, A Prince can decree nothing contrary 
to the Law of Nature and of Nations, eſpecial- 
ly, where the Act is touching the taking away of 
Things founded hereon; becauſe he cannot de- 

rive me of that which is mine by the Law of 

obey that is to ſay, by Contracts, Cc. and 

Q. 1. 2 give it to another * ; unleſs it be on the ſcore of 
F1- ſome Crime committed, as in Perſons condemn'd, 
and the like. But the Commands of a Prince 

ſhall have Operation againſt ſuch Things as are 

ours by the Civil Law, if there be any derogato- 

ry Clauſes. Yea, they ſhall operate againſt 

ſuch Grants, as I ſhall obtain from the Prince 

by mere Grace and Privilege ; or if the Thing 

be mine by the Civil Law as'by Preſcription, 

it may be taken from me by the Prince or So- 

+ Bae. in Vereign Power for the good of the State f. All 
L 3.6. 14.theſe Matters are largely handled by Felinus, 
and others. As to the third Point, viz. after 

what manner Exemptions, Grants and Privi- 

leges of Princes ought to be underſtood ; it is 

to be obſerv'd, That ſuch as only reſpe& the 

Right of the Perſon granting them, ought to 

be conſtrued and taken in a very large Senſe : 

But if they refpe& and concern the Intereſt of 
another, or be made againſt ſome written Law, 

they ought then to be expounded ſtrictly. For 
doubtleſs, a Prince is preſum'd ſo to provide 

for you, as not to injure me. The Sovereign 

Power of a Prince is chiefly diſcern'd in T. 


- Buſineſs of making and repealing' Laws; the 
Power of making and repealing Laws, being 
granted only to the Prince or Emperor. But 
the Power of the Roman Emperor was W * 
WS Ty; OTE 


Y 


fore not ſo great, as that his Placarts ſhou'd de- 
ſerve the Name and Stile of Laws: For the Ro- 


mans, even after the Commonwealth was op- 
preſs d by Julius Cæſar, retain'd the Legiſſa- 
tive Power among themſelves; and has ſeveral 
other Badges and Traces of their popular Go- 


vernment and Democracy. For Auguſtus often 


asked the Conſent of the People, and intreat- 


ed them to paſs ſuch an Act into a Law by 
way of Ordinance, which con'd not be a Law 


without the Approbation of the People. Bur 


when the Lex Regia prevail'd, this Power of 


the, People was almoſt extinguiſh'd and dimi- 
niſh'd ; the People by that Law transferring all 


their Right and Power on one Perſon, whom 


they ftiled Prince or Emperor. 


What this Lex Regia was, and when it was 
IS © 2 „e 0 „* 0 | 3 » p 
made, is very uncertain ; but tis moſt proba- 


ble, that it was made under the Reign of Octa- 


vianus Auguſtus. For when the People. firſt tiled 
him Prince of the Senate, he ſeem'd to refer 
all Things to the Intereft and Advantage of the 


Publick. But it was afterwards the Pleaſure of 


the State, that he alone ſhould have the Care 
and Adminiftration of the Commonwealth, un- 
der the Title of Inperator and Auguſtus; the 
Name of a King being odious to the Romans, 
thro* the Pride of the Kings depos'd. Hence 
it appears, that the People were depriv'd of 
their Power and Authority, which was always 
to remain-in the Hands of this Prince or Em- 
zeror ; and his Pleaſure being eftabliſh'd as a 
ow. without ever conſulting the People, was 


to have the Name, Force, and Effect thereof. But 


as there is nothing ſodifficult as theimaking a Law, 


the Prince ought to make Uſe of the Senate 


1 5 


as 


77 
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as his Council in all Matters of Legiſlature. 

Nor ought a Prince to make too much Haſte 
| and Precipitation in the Making of Laws, 

; left his Laws ſhould at ſome Time or other 
be diſpleaſing even to himſelf. But he ought 
rather to follow the Cuſtom and Practice 
of reading them over ſeven Times in the Con- 
ſiſtory of bis Palace, according to the Form uſed 
by the Emperors Theodofius and Valentinian be- 
fore the Promulgation of any Law. | 
And in making of Laws tis neceſſary, That 
they ſhould be general, juſt, honeſt, poſſible, 
profitable and manifeſt. General Laws belong 
to all Perſons of the State in common: But parti- 
cular Lawsrelate only toone certain Cauſeor Per- 
ſon, beyond which they do not extend, unleſs the 
Will of the Prince evidently declares it otherwiſe. 
For that which the Prince, or the Law, has de- 
termin'd in favour of any one, ought not to be 
wreſted to his Diſadvantage : Yet all Laws are 
unjuſt, unleſs they have a regard to the Good of 
the Publick. Secondly, Thoſe Laws are therefore 
ſaid to be juſt, that obſerve an Equality in giving 
to every one his due Right. And thoſe 42 14 
to be honeſt, which contain nothing of Turpitude 
in them, or any Thing contrary to Decency 
and good Manners. Thirdly, Laws onght to be 
poſſible, ſince no one is oblig d to Impoſſibilities; 

and it will be uncivil, and contrary to Humanity, 

JETT to command a Man to do what he cannot do, 
Hence Juſtinian ſays, that in reſpect of Human 
Frailty, Meatocres leges noſtras ponimus, We lay 
down ſuch Laws as are practicable and eaſy to be 
complied with. Pourthly, Thoſe Laws are ſaid to 
be profitable which are not written for the Advan- 
tage of a private Perſon, or for the _ of 
| en- 
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Offentation and Vain-glory,; but for the com- 
mon Benefit of all « why jects of the State and 
Commonwealth. Zaſily, Laws ought to be clear 
and manifeſt, ſince nothing is ſo much the Pro- 
perty of Laws, as Simplicity, Clearneſs and 

erſpicuity. For this Reaſon Seneca adviſes us, 
That Laws ought to be brief and ſhort, that 
the Unskilful may the better underſtand them; 
and that they may not be liable to Cavils and 


 Wrengling Wherefore he alſo adds, That no- 


thing ſeems more frigid and fogliſh, than a Law 


with a Preface or Prom to it. And Plato ſays , Lb. 4 
That tho we ſee ſeveral Laws 2 Proem de Leg. 


to them, ſnewing the Motive thereof, and with 
many Reaſons added thereunto, eſpecially in 
the Novels of Juſtinian; yet tis better to have 
fewer Laws thus rd than many; it be- 
ing much more uſeful for a 2 
himſelf in fir and proper Terms, than to tire 
out Men with ſeveral uſeleſs Words. And it 
cannot be otherwiſe, when there are many Laws, 
. that they muſt engender and multiply Law- 
1 an 
The final Cauſe of Laws, is, that Men may 
be ſafe and ſecure from Injuries by the Aid and 
Defence of Laws ; that Vices may be gorrected, 
and virtuous Men rewarded, which Solon ftiles 
the Sheet-Anchor of any State or Common- 
wealth: And that Men in Power, with thaſe of 
che loweſt Rank, may hold ſuch Things in Poſ- 
ſeſſion as they have legally purchas d; and that 


they may be allow'd to alienate, and make all 


manner of lawful Contracts, which is the chief 
Foundation of civil Concord and Agreement. 
Hence Cicero ſays, That every good Law ob- 


| ſerves an Equality, confers a Security of Life, 


bridles 


1 


A" 
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bridles the Deſires of the Mind, by ordering 

Things juſt and honeſt; and forbids 'Things 
+: which are unjuft and unſeemly, -by propoſing 


Rewards for the Virtuous, ' and Puniſhments 


, 
| for vicious tind wicked Doers. Therefore, ſince 
*ris the Buſineſs of Laws to coerce and reftrain 
| the Lives of Men; by preſcribing to them 
| what they ought to purſue, and what they 
| ought to avoid; it follows, that Laws ought to 
| be conceiv'd and drawn with a Regard had ro 
| Futurity. And therefore they are ſaid to give 
| | a Form to future Matters or Things hereafter; 
and not to have a Retroſpect to Things or Mat- 
ters paſt, although an ambiguous Term or 
Word ſhou'd be uſed therein; as, S quis fece- 
rit, and the like. By future Matters I do not 
here mean future Suits touching any Matter; 
* but a future Matter, from whence a Suit may 
; ariſe; as a Contract, laſt Will, a "Treſpaſs, and 
. the like: For the Time of the Contract made, 
and not the Time of the Suit commenc'd, ought 
to be conſider d; unleſs (perhaps) there be a 
Law made which 'appertains to the Form and 
Order of judicial Proceedings, when ſuck a 
Matter cannot be captious to any one. Yet 
ſometimes Laws do extend their Authority to 
the Time paſt, as when they introduce no 
Thing new, but are only declaratory of ſome 
antient Law; or do confirm the ſame, or take 
away the Abuſe of ſuch a Law; or if the Crime 
committed be of ſo wicked and nefarious a Na- 
ture, that it threatens Ruin and Deſtruction 
EF to the Commonwealth, unleſs the ſame be pu- 
niſh'd; Tc. Moreover, ſometimes the Words 
of a Law may be expreſly referr'd to the Time 
paſt ; and when this happens, we do interpret 
* 


* ur 
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a Law to have a Reſpe& to Things paſ}, left thar, 
Right which a Man lawfully acquires ſhou'd be, 
taken away. from him. But in Matters already 
ad jadg a, or decided, no Man ought to be pre- 
judic d. by a new Law, altho' the Caſe be ap- 
zeal'd *. But though: 4 Law preſcribes unto, Nos. 
en a certain Rule of Life for the future, yet 115. cap, 
fach a Law is not a Cure and Remedy unto 1. 
all Vices and Inconveniences; but is only adapt- 
ed to ſuch as happen very often, and not to 
ſuch as happen but ſeldom: For all Caſes, 
which are ſometimes incident, cannot be parti- 
cularly comprehended in the Lavs. 
$ The general Effect of a Conſtitution is to 
oblige all Perſons ſubject thereunto, to the 
Knowledge and Obſervance thereof: There- 
fore, not only Lawyers, but even all other Per- 
ſons, are oblig d to know and obſerve the Laws 
Which I wau d have to be underſtood touching 
fach Laws as are confirm d by the Divine Com- 
mand, or by the Sanction of natural Reaſon, 
made for the Inſtruction, and for Reſtraining 
the looſe Behaviour of inſolent Men; that here- 
by, the Preſcript of the Laws being evidently 
known unto all Men, they may either avoid ſuch 
Things as are forbidden them, or elſe follow 
ſuch Things as are permitted and allow'd them. 
But in other Reſpects (I think) no one is bound 
to know the Laws, beſides a Lawyer. But to 
know the Laws is not to bear the Words of them 
memoriter in a Man's Mind alone, but to under- 
| ſtand the Force and Power of them. And tao” a 
Perſon does not act contrary to a Law, unleſs he 
does that thing which the Law expreſly forbids; 
| yet the Lawyer Paulus writes, That he who cir- 
cumvents and eludes 1 Intention 1 
| | 4 
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ſes, Puniſhments ought rather to be reſtrain d 


2 


Salvo, and eſcaping the Words of the Law, 
does act in fraudem legis: As when a Man gives 
Credit unto a Perſon under the Power of a Fa- 
ther, not by lending him Money, but ſome-- 


thing elfe, with a deſign of eluding the Senatus 
 Confultum Macedonianum. Upon which Account the 


Emperor has ipſo jure render d null and void, | - 
not only whatever is done contrary to an ex- 
preſs Prohibition of Law, but alſo, that which 
is done againſt the Mind and Intention of Law, 
altho* the Law has not expreſly dictated or 
commanded the ſame: And ſuch an Act is ipſo 
jure null and void. . 
As to the Obſervance of Laws, it is certain, 
that all and every Perſon living within the Ter- 
ritory, unto which the Laws do extend them- 
felves, are ſubje& unto thoſe Laws, and ought 
to yield them Obedience. From whence it 
comes to paſs, That not only Subjects, and free | + 
{ 


Denizens, are bound thereby, but even Stran- 

ers alſo, ſo long as they continue, and have any 
f d Dwelling in another's Territory: But if 
they leave ſuch Territory, they ſnall not be pu- 
mſh'd-for any Crimes committed therein, during 
their Abode, by the Laws of ſuch Territory, 
unleſs their own State, or the State unto 
which they fly, thinks fit to deliver them 
up to the Jurifdiftion offended. Where 
a Law is not approvd of by the Uſage 
and Cuftoms of the People that have the Uſe 
thereof, it does not render, and make the 
Tranſgreſſor of it to be an Offender. Nor is it 
convenient to right Reaſon, that one-and-the 
ſame Law ſhould operate different Effects con- 
trary unto each other. In penal Laws and Ca- 


; and 
® ** 
| 


| 'of the Law is faid to be the Fruit and End 


the Law of Nations, 4e 
and - diminiſh'd, than amplify'd and increas d. 


the Judges t to interpret it in ſuch a 
IE ee e Fe AER 


inconvenient to. the, Subject i And that a Cor- 
vection and We of Laws may be Avoid 
ed, a ſtrict Interpretation th oughr to be 
Lavs, os, whe Til may be avoided. 
2 greater Evil may 
0 | the Prince, or Emperor, erred 
tutes hy be fg and i or Ma- 
the King: Therefors; let the King ing give 
the Law, that which the Law has given unto 
vi. Dominion; for he is not truly a King, wor”; 
Wl goers rns and not the Law. The Reaſon of 
is rhe ſame as the Law it ſelf: And 
therefore if the Reaſon of a Law ceaſes, the 
Order and tion of fach Law likewiſe 
ceaſes with it. The Proſecution of the Law is 
indeed a grievouis Vexazion unte Men, but then 
the Execution of the Law finiſhes and crowns 
the Work; the Effett of the Law in 
the due Execution thereof: For the Execution 


thereof; and this Execution cannot be faid to 
He injurious unto any one one, if 1 it be conformable 


.t6 at Rule of Law. Y 


Where the Law is doubrful, and not very 1 


— ought to be tolerated i in all | 


, ix 
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HERE is this Difference between an In- 
| dulgence, and a Privilege, vix. That an In- 
dulgence, properly ſpeaking, is a Diſpenſation 
which is not granted contrary to the common 
Law, but only contrary to ſome local Statutes 
or Laws: Whereas a Privilege is a proper and 
private Right, granted unto ſome Perſon or 
Body Politick contrary to the Rules of the 
common Law and common Right. And Privi- 
leges aret an Abatement, of common Right, be- 
cauſe they are an Addition to the Right of a 
private Perſon, or Body Politick; ſo that a Pri- 
vilege is either petſonal or geal. A perſonal Pri- 
vilege is that which is, granted to any Perſon 
either contrary. to, or beſides the Courſe of the 
common Law. As for Example, That a Mem- 


ber of Parliament ſhould. not be arreſted, nor 


any of his menial Servants, during the Sitting 
of Parliament, nor for any other limited Time 
before nor after. A perſonal Privilege fallows 
the Perſon of him ro whom it; is granted; and 
it dies with him alſo, if the final "Caule of 
granting ſuch a Privilege be remov'd and ex- 
tinguiſh'd : But where the final Cauſe of grant- 
ing ſach a Privilege is not remov'd and extin- 
guiſh'd by the Means or Dearh of the Perſon to 
' whom it is granted; there (I ſay) ſuch Privi- 
lege follows the Perſon of him to whom it is 


-Sranted ; For as the Effect ceaſes with the final 


Cauſe 


ſons thereof may be called to We/tmi 


tze Lam of Nations, &e., 8s 
Cauſe thereof, ſo if the final Cauſe thereof 
does not ceaſe; the Effect continues and re- 
mains. A real Privilege is that which is grant- 

ed to a Place, as to the two Univerſities. of Ox 
Jord and Cambridge, viz. That no privileg'd Per- 
'nſter Hall 


upon any Contract made within their own Pre- 
cincts, or elſewhere, nr Regnum Anglia; or 
upon the Account of any perſonal Plea whatſo- 


ever ;or be proſecuted in any of the King's Courts. 


Nor can one belonging to the Court of Chancery 
be ſued in any other Court, unleſs it be in ſome”. 
certain Caſes excepted : For if he be thus ſued, 

he may remove the Suit by a Writ of Privilege 
grounded on the Statute of Edward the Third *.* 18 Edy 
But the Quality of a Privilege, by the Change 34cb. 
of the Perſons being in another Condition, 1s 


alſo changd ; and conſequently the Privilege 


is loſt and extinguiſh d thereby: As when a 
Man leaves the Court of Chancery and follows 
another Court ;. for perſonal Privileges ought 
not be extended to extraneous Perſons. Nor 
ought a Privilege granted to a Perſon to be ex- 
tended to ſuch Things or Matters whereby the 
Advantage of the publick Weal may be injur d 


and damnify d. Altho? regularly every privi- 


leged Perſon may renounce and wave his Privi- 
lege, granted to him either by the Law or by 


the Prince, of impleading another, or of being 


impleaded himſelf in ſome certain Court belong- 


ing to ſuch Privilege, ſo that the Conſent or 
Leave of the ordinary Judge is not requir d, the 


Parties Conſent being ſufficient : ' Yet in Caſes 
of mix'd-Privileges it is otherwiſe. - For altho 
private Conſent makes him a Judge, that pre- 


lides over a ſuriſdiction, yet the foregoing ule 


G 3 pro- 
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aré Benefits and Matters of Grace, which are 


any Growth and 
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proceeds no further than this, viz. That when. 
the Privilege of ſuch Court principally concerns 
Favour, and is 1 for the Ac 
Perſon waving his Privilege. Exivilege 


$ ought 


Aways to be taken and underſtood in ſuch a 


manner, as not to 2 judice or diminiſn the 
Right of a third Pe 
to be a Refuge and for Delinqui 
as in the Romiſh Church 
Cicero, in his Oration pro domo ſud, defines a 
Privilege ta be a private Law, or Right confer- 
red upon ſome particuar Perſon or Body Poli- 
tick; and, according to another Author, it is a 
particular Law or Right, whereby a privats 
an; or a particular Corporation, is exempted 
from the Rigor of the common Law. It is ſome- 
times uſed in our common Law for a Place that 
hag a ſpecial Immunity granted to it. Privileges 


* 


thy Aogoune of Phe and yood OF- 


nted on 
ces; and, therefore, a contumacious un 


dutiful Subject may be rightly depriv d of the 
0 Duty 


Priyileges granted to him on the Score of D 
au Obedience ibecanle the Contumacy and 


1 of Subjects towards thei Leige 
ds and Soyereigns, is an Offence of an hei- 
| eloathed with - the utmoſt 
Ingratitude ; and for ſuch. an Offence Privile- 


vereigns 
nous Nature, being 


es are loft and come ta an end, ſincè an. Of- 
ence gives no Immunity to Pelinquents.:: For 
the Authority of Crimes ought not to receive 


Rome, ſince they do hereby ſhake the Foundati- 
on of the publick Weal. But Privileges grant- 
ed to an Univarſity, or Corporation, are _ 
„ dc 5 Be z 4 On 


n: Nor oughta Privilege 


| 9 ragement from a Pre- 
tence of Privileges granted, as in the Church of 
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 thew ſome ſort of Gratitude for them; and not 
to malevolent and rebellious Perſons. 'There- 
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. the Law of Nationt, ec. 
Contravention of particular Perſons 
therein, $ they be encourag d, or conniv'd 
at, by the ruling Power, in their Crimes and 
Exceſſes; for generally ſpeaking, the Offence 
Perſons ought not to prejudice a 


loſt by 


aforeſaid Encouragement or Conniyance given. 
The Loſs and Deprivation of Privileges, 6. 24 
with contumacious and diſobedient Subjects are 
uſually. puniſh'd, ought, undoubtedly, to be 
reekon d the lighter Kinds YT Puniſh- 
ments: For Privileges 


| e ſuppos d to be grant- 
dll to Citizens and Subjects of a dutiful Temper 


and benevolent Diſpoſition, and to ſuch as will 


fore if the Motive, or final Cauſe, of granting 
fuch Privileges does ceaſe, the Privileges them» 

Ives 
Privileges granted to Scholars in Favour, and 


on the Account of their Studies, do not take 


Place, and extend: themſelves to falſe, idle and 
loitering Students, altho they be admitted into 
the Matrieulation of the Univerſity, and the 
Catalogue or Regiſter of Scholars. Thus a 
Monk does not enjoy the Privileges of a true 


Monk, that is to fay, the Privilege of his Or- 


der, from wearing his Habit only; becauſe the 
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ofeffion, and a. Diſcipline ſuitable to ſuch 
Profeffion, $4 5 
durante Beneplaci 


of ns 
Body Politick, or Corporation, without the 


to ceaſe. From hence it is, That 


— does not make the Monk, but it is his 
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88 A Diſſertation on the Law of Nature, 
ſiure of thePerſon that granted the ſame; is hot 
extinguith'd and determin'd by his Death, but 


becomes'perpetual : And the ſame Thi 
be ſaid of a Gratia or Beneplacitum. There 
fore, a Privilege granted ad Beneplacitum, laſts . 
and continues, till fuch Time as the Granter & 
revokes the ſame, becauſe as a Beneplacitum is 
ſibje& to no Law, it dies and expires: with the 
Perſon himſelf, the Will of the Ge being 
diffoly'd and extinguiſh'd by his Death. But 
by modern Ufage-and Cuſtom it has-obtain'd, - 
that ſuch Privileges are not now revoked by 
the Death of the Granter ; becauſe that which 
is not expreſly changed, is not prohibited to 
ſtand arid remain. A Privilege granted con- 
| trary to the common Courſe . of, Privileges, is 
| reſum'd to be falſe and furreptitiouſly obtain'd. 
q he Inſinuatien or ,Intimation . of | Privileges 
| ought to be made in the Preſence of a compe- 
1 tent Judge, or before a Notary, or two Wit- 
[ neſſes: And Privileges not intimated to.-the 

| 

| 

| 


may 


Party, are of no Advantage to a Man in his 
Caule ene , OS Peng ic 
A Privilege is not preſum'd, but it ought to 
be ſet forth and proved, ſince it is a matter 


| | of Fact: And he that alledges or ſets forth a 
| Privilege, ought to prove the ſame in the beſt 
" manner he may. But a Privilege is not prov'd 
1 per uſum Privilægii, but by a juſt and legal Ti- 
dle unto ſuch Privilege. For in Privileges pro- 
1 perly ſpeaking there lies no Preſcription, be- 
. auſe he that avers a Privilege alledges malam 
| dem, unleſs he proves a good Title to ſuch 
. | Privilege. The Title of a Phyſician here in 


ITED England do's not privilege a Perſon, that is 
7 choſen Conſtable of a Pariſh : For there Wes 
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| the Law of Nations, &c. 
Difference between an Attorney or Barriſter at 
Law, and a 14 The former enjoy their 
Privilege by 


eaſon of their Attendance iu 
publick Courts; and not on the Account f 
private Buſineſs in their Chambers: But a . 
Phyſician's Buſineſs is a private Calling only. 
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nnter de Officio perfecti Senatoris Auw. 163 1 
Brederotii Lexicon juris 
Blackvodzus contra Buchanan. de jure Reen. ap 
Scotos Sit. 1585 
Coraſius de j jure 5 in Artem redigendo Lagd. 
1560 
Calvini Paratitla codicis e diverſ. Authorib. col- 
lecta - Fran. 1612 
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Bullæ orationes &v varia concilium Lateran. ipec- 
tantia 5 "635A 1 7. 
Bullzi hore ſubſecivs e Brem. 1 621 

Bertachini tractatus de Gabellis Lugd. 1533 


Coſtani tractatus de dotibus & earum jure Lugd. 


1556 

Gene Romani Conftitutiones Apoſt. Græc. 
edit. per Turrian. 1563 
Canones Apoſtolici cum Zonarz comment. Gl. 
Paris 1558 


Conftirntiones Synodi Placentinz ſub Cardin. de 


Aretito Plac. 1570 
Concilia & Synodalia Decreta eccleſ. Rothom. 

per Pomeray Roth. 1577; 
Conſtitutiones Synodales diocæſ. * Par. 


Conſtitutiones Synodi Carnotenſis Sub D. de 
Thou. 1575 


Concilium Duziacenſe atm \ Collotio Paris 
1658 

Gefta conciliorum Moguntiaci & Wan 
Bafil 15 32 

Concilium provinciale 2 Mont. I 587 
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Ugolini tractatus de Hzreticis Rome 1568 
I dem de cenſuris Romano Ponrifici reſervatis 
Pen. 1602. 


Wameſil traetatus de Appellationibus van 1606 


Wiſembecii comment. in pandectas juris Amt. 


1665 


Wolgang Tretmonii indexlegumonmium in pan- 


dect. content. -- ane 
E. juſdem index ſeu Elenchus omnium Authorum 


"ſive Scriptorum tam in jure civil 


uam. cano- 


nico comment. Fanc. 5 


Zarzii tractatus de Actionibus forenfibus | 
Ziegleri tractatus de jure Majeſtatis Witten.168 1 
Rein Zurich jus Maritimum Hanſeaticum I oY 
Fvonis Carnotenſis Panormia - - | 

Zecchii tractatus de Beneficiis & Penſtonibus 
Peron. 160 1 
Aw. 1635 
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Zyppæi notitia juris Belgiei 0 


Berengarii tractatus de contrahends _— 


Budelii Authores varii de monetis oats 1591 


1 de famoſis libellis & de calumniato- 
TI F 


Briflonius-de Ritu Nuptiarum & jure Connubi- 


orum ibid. 1 564 
Bonacoſſæ Quæſtiones criminales Ven. 1573 
Bartoli Diftinctiones juris Bafd 1566 


Jac. Bonjour Axiomata pandectarum Lugd.1 550 


Borchotten comment. in Inſtitutiones Juſtin. 
Witten. 1611 


Balduini comment. in nftiurion Juſtinian, Paris 
| 15 45 


Bru⸗ 


Ufiltus: de Authoritate curiarum Prefidialnine 
Lugd. 1556, 


Burgundi conſuetudines Flandriæ L. Bat. 1634 
1548 J. 


Paris 1562 
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Bertachini tractatus de Gabellis Jagd. 1533 
Block tractatus de jure vectigalium Bafil 1617 
Le Bret ordo perantiquus jurium Civilium Paris 
160 
Brantius de Officio perfecti Senatoris Aatw. 16 33 
Brederotii Lexicon juris 
Blackvodæus contra Buchanan. de jure Regn. 4 
Scotos Pitt. 1 "* 
Coraſius de j jure civili in Artem redigendo Lag 
1560 
Calvini Paratitla codicis e direrſ. Authorib. col- 
lecta - Fran, 1612 
Coſtani tractatus de dotibus & earum jure Lugd. 
1556 
Gee * Conſtitutiones Apoſt. Græc. 
edit. per Turrian. 1563 
Canones Apoſtolici cum Zonaræ comment. Gl. 
Paris 1558 


Conitientiones Synodi Placentinæ ſub Cardin. de 


Aretio Plac. 1570 
Concilia & Synodalia Decreta eccleſ. Rothom. 

per” Pomeray- . Roth. 1577 
Conſtitutiones Synodales diocæſ. Belvacenſis Par. 
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Concilium Duziacenſe editum 4 Collotio Paris 

1658 
Gefta conciliorum Moguntiaci & Wormiacenſ. 

Bafil 15 32 


Concilium provinciale © an Mont. 1 587 
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Antonii Contii Opera juridica, edit. per Meril- 
hum Par. 1616 
D. Aveſan traetatus de contractibus, 2 Dol. 
Aurel. 1644, 1659 

Damhouderii praxis Rerum civilium Auw. 1601 
Decreta Provincialis Synodi Ravennat. ſub Car- 
dinal Feltrio | Rom. 1569 


Bonon. 1577 
Dudiskii Oratio in concilio Trident. pro conju- 
gio liber. Offemb. 1610 
Decreta Synodalia eccleſiæ Pariſienſis Paris 1515 


Damhouderii praxis rerum Criminalium Auru. 
1617 


Zeger Bern Van Eſpen tractatus Hiſtorico Ca 


nonic. 
Evengelius de Privilegiis juris civilis 
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Albericus Gentilis de donationib. inter virum 


& uxorem Hlan. 1604 


Ejuſdem Diſputationes juridicx ' Lond. 1603 


Gochofredi tractatus de Salario Gene. 1666 
Harmenopuli Epitome juris civilis Græcè now 
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Ejuſdem Epitome j juris civilis, Gl. cum Gotho- 
fred. Not.  Genev..1587 
Ulrici Hunnii Reſolutiones j juris civilis Franc. 
1620 

Jordanus de Ma jorib. epiſcopor. cauſis ad Papam 
deferend. Dien. 1572 


Gerbais de Majoribus epiſcoporum cauſis Paris 
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Hartmanni Quæſtiones juris Roman. & Saxonic. 
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Libri Seidel 


Imberti Inſtitntiones Forenſes Galliz Paris 1545 
Labbei ommum conciliorum Synopſis hiſtorica 
1 id. 1661 
Simon A Len cenſura forenſis 1678 
Lupi tractatus de Appellationibus Brux. 1683 
Locceniusde jure Maritimo& Navali Helmſ.1651 - 
Leonis Theſzurus Fori eccleſiaſtici Rom. 1616 
Limnæus de jure r Romano-Germanico, 
5 Vol. 1657 
Chriſtian Liebenthal jus Faderis Gieſſe 1624 
Merulz Synopſis praxeos juris civilis Graver.1631 
Meyer: Collegium juridicum 1... JOUR 
Meurſiii tractatus de legibus Atticis Trajef.1683 
Moſſi tractatus de Contractibus Colon 1614 
Mundii tractatus de Comitibus Palatinis | 
| Molleri comment. ad Conſuetudines Saxonicas 
„Ligſ. 1610 
Meſſenii leges Gothorum & Suecorum Stockh. 16 14 
Muſcatelli praxis civilis regni Neapolitani hog | 
18600 
Molineus de Donationibus | in contract. * 
mon. @c. Lad. 
Molinæus de Commits contractibus & U Wi | 
Paris 1608 
Menilii Paratitla juris cĩvilis Univerſi Carolop. 165 1 
Mandeſi Formularium curiæ Romanæ Rome 1574 
Petrus de Marca de Concordia Sacerdotii & Im- 


peril. Paris 1641 
Mathurini Montani comment. in Novellas Lagd. 2 
1549 
Garciæ Maftrilli Deciſ ones juris, 3 Völ. 1660 | 
Paſchalii tractatus de Legato Paris 1612 
Pithæi Opera juridica & hiftorica 1666 


Privilegia academiz Lovanienſis TLeodli. 1665 

** Regneri ab Ooſterga cenſura Belgica 
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8 Raguelli er Politicz ex Scriptur. f ſacr. collectæ 
Par. 1615 

Raguelli comment. ad Deciſiones Juſtiniani ibid. 
1610 

Marcelli vulpe praxis judicialis Fori eccl. 
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Orpus juris ciyilis, 15 Vol. Fe Rovil.1 x £9 
1. Corpus j Juris civil. ad Exemplar. Haloandri, 


5 Vol. Par. 
Corpus j juris civilis, 9 Vol. 12 Tom. Paris 1566 
Corpus juris civilis, 2 Fol. ap. Elziv. Amft.1664, 


Corpus juris civilis, 9 Vol. Gen. Vign. 1580 
Corpus juris civilis, cum Not. Ruſſardi, 4 Vol. 
Plantin. 1568 


Alciati Aurea praxis utriuſque juris Cl. 1555 

Ejuſdem tractatus de Præſumptionibus Lugd 1538 

Erodii tractatus de Patrio jure Ultraj. 1671 

Ejuſdem libellus Decretorum Paris 1573 
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Annzi Rob. Aurelii rerum b tracta- 
1 Lugd. 1620 
Roland. B Avalle tract. de Confection. Inven- 

tarii 1632 
DAveſan tractatus de Sponſalib. & diyortiis 

L. Bat. 1670 


Bronchurftii Enantiapha/ o- centuria Hard. 165 2 
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H. Steph. 1573 

Barcholen commentar. de Rebus creditis _ 
1596 

E juſdem commentar. de Tadel ibid. 

| 1593 

Ej juſdem comment. de acquirend. & omittend. 

Poſſeſſion. ibid. 1592 


Ejuſdem commentar. de jure · jurando ibid. 1593 
Ejuſdem commentar. de in litem jurando ibid. 


1593 
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1594 
Ludoy,Benderi tractat. de Reviſione actuum Fanuc: 


1589 


E juſdem commentar: de Nautico Fœnore 
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Hen Brinkmanni Pande&z j juris civilis Amſt. 1708 


Barbari Veneti tractatus de re Uxors 
Bertrand! tractatus de jr eri 


Ej juſdem tractatus de Nuptiis ſecundis 
Beſold; tractatus de Ap n 
Babbi tractatus de Præſeriptionibuus 
Bertrandi 1. rouney Ten de jurisper. Antiquis 
„„ n 
Bezz tractatus de Polygamia & divortiis 1568 
Beloji tractatus de puregaril Romanor. Paris 


at. 1675 


| I583 
Bindfeldii rractatus de Injuria & damno dato 
7 1595 

HBriſſonii j juris civilis Antiquitates Heid. 1664 
Bruſſu principia juris Feudalis Eainb. 1713 
Budæi tractatus de Aſſe Ci 1528 
3 de Hodiernæ juris-prudentiz Nævis 


Han. 1682 
| Ca- 


Bronchurſtii methodus . Lraj. 1652 
Baumani tractatus de Sequeſtris 1597 


iquis Z. 


Aacob. bu collectio j juris Feudalis Colon. 1588 


Julius Clarus de j jure Emphyteutico Colon 157 


Caballini tractatus de Commerciis & Uſuris Ven. 

| 1576 
Jon. de Canibus tractatus de Einciieoribuy 1590 
Carbonis Practica practicarum Franc.1599 
Carerius de Depoſito, Oblationibus & Sequeſtro 

183594 
Caſoni tractatus de Maleficiis - 13584 


Caniſii tractatus de Sponſalibus - Jzgolſ.1622 
Chrifteniusde cauſis M Jairimogiatibus Arnb. 1663 
* de Caſalis de Teſtament. & ultim. volun- 
Agri. 15 98 
Caſe tractatus de modo Articulandi & Probandi 

1598 
Cotoræus de jure & privilegiis militum Aug.Thev. 


16 12 
Chapeuaville tractatus de Caſibus reſervatis 


Coraſius de Officiis, dignitatib. & beneficiis ke- 


_ | ; 
Corraſius & Hopperus de ine 5 juris 
Corvini juris Feudalis tractatus Lugd. 1654 
Ejuſdem Enchiridion feu Inſtitut. Imperial. Amft. 


1640 
Ejuſdem tractatus de jure S 08805 ibid. 1657 


Corvini Digeſta pe per Aphoriſczos.- ibid. 1656 


Campianus de vortio Henrici octavi Angliz 
| Antw. 1631 

Conſtantini comment de Lago. eccleſiaſt. & civil. 
A. 1612 


Cujacii Paratitla in libros Digeſtorum bid.1 577 
Covarruvias de jure Pontificio & Cæſareo 1565 
Caroli Magni & Ludovici Pi Leges eccleſiaſticæ 


1640 


Cai! Inſtitutiones & Pauli ſentent. per Bouchard. 
| Lov. 1573 
on: 


Floridus Sabinus de j jur. civil. interpfefib us 


Libri Juridici, 


Cowell Inſtitutiones juris 
Dalvin. tractatus de pot 


1 i Ox. 1675 
eſtate Epiſcoporum 
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Duareni tractatus * eccleſiæ Miniſteriis 1559 


Ejuſdem traetatus de beneficus Eccleſiaffic. Lugd. 


| 1585 
Donzellini remedium adam. Inj juriarum L. 
| Bat. 1635 
Johan. Doviatii Hiſtoria j juris canonici Pariri676 


Juek de .uſu_& authoritare jur. Roman. civil. 


, e 
Juſti Eccardi explicatio Legis regiz _ 
verardi loci ntorum legalium 1648 
ſus in occidendis Hzreticis 


Epitome pr 


*Ficheri tractatus de Famä publics 367 1551 


Flaminei de Rubeis tractatus de Adulteriis 1645 
Feneftellz tractatus de Magiſtratibus Roma 1591 
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Figuli Lexion juris civilis | I549 
Footer; Hiſtoria jarts civil. 1 Hil. 1005 
Fecighnis de Logica j juris torum 00114 
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Ferraxii Annòtation. ad Juns utriuſq; titulos 15 
Fran, Florens de reds jur. canonici diſcendi a- 
tione 1 


5 Ge. 
Vincent Gravica de ortu & progrelly, j juris ci 


- is . Lipf-a 
Grovii Enchiridion de principiis jur.n natural. 8 bo 


i Manuale juris L. Bat.676 
Alberic. Gentilis de libris juris civilis & canonigi 
Ejuſdem Diſpurationes de Nuptiis Han. i 60 
Ejuſdem tractatus de Legationibus 
Seipi io Gentilis de bonis Maternis & ſecundis 
Juptiis Han. Lf 2 

uſ- 


r de ratione ordinis in Bader 1255 
5 0 


Meynardi diſpyrationes e de juribus epilcop rum 
Aug. 1612 


Libri gurl 


Ej juſdem tractatus de Juriſdictione ibid 1601 
Ej juſdem tractatus de Conſpirationibus Han. 1602 
Ej juſdem tractatus de Alimentis 1609 
Ejuſdem parerg. ad pandectas Hane. 1588 
Gilhauſen comment. de g Ns & Famoſ. libellis 
Lich. 1602 

Alberic Sentilis * armis Romanorum Han.1612 
Ejuſdem tractatus de jure belli 1 1558 
Goddei comment. de contrahend. & committ. 
ſtipulat. 1612 
Garciz tractatus de ultim. fine j jur. civ. & canon. 
85 © « Colont5$5 
Gigantis tractatus de Penfionibus eccleſiaſticis 
| " .  , Colon, A. 1619 
Lud. Gomez in regula Cancellariz "Sf 1547 
Gabrielis Concluſiones communes juris 160 
Grotius de Jure Belli 8 Pacis, notis Grotiov. 
Ae. 1702 
Clanvil tradtatus de Lepibus Angliz' 128573 
Nicol. Hennelius 15 veteribus juris conſultis 


Li. 1654 
Hemmingii tractatus de. Lege naturæ Mime 
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1577 


Heraldi tractatus de rerum ech n autho- 


ritate 
Hopper: Paratitlum juris civilis Romanorum 
Colon 15 80 
Jjuſtiniani Inſtitutiones ab Accurſio Ligd. 157 
Ejuſdem Inftitutiones, apud Elzivir „ 
Inſtrücca politica de Legados An 65 
Kirkneri tractatus de Legato Liebe. 1604 
Locceniĩ Sueciæ regni Leges provinciales 1577 
Luccenius de jure * aritimo & Navali .” Helm. 
18650. 
Simon Van Lewen de _ & progreęſſ. jur. 
Roman. I. B. 1672 
Lutii 
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Rodolp kini tractatus de Arte hotarii * 
Stephani tractatus de Nobilitate rin, 1590 
Sacini regulæ & Fallentiæ juris Colo bon 1626 | 
E nan ad jus Atticum ry Roman. obfcrvat. | 


| Lit Juridici. 


Lutii tractatus de Privilegiis ftudentium Franc. 
18625 
Manutii Antiquitat. Romanz & de Legibus, ap. 


E; juſdem Antiquitates Romanz & Legibus 1582 
Me ynardi Di putationes de juribus epiſcoporum 
Aug. Pict. 1612 


Petrus BY Marca de veterib Canonum collectio- 


nib. | Paris 1681 


| Maſuerii tractatus de practici Forenſi Lugd.1 597 
Mandoſius de Monirotiis & Inhibitionibus Spiræ. 


| 1587 
Molina tractatus de Donati n TLigd. 1556 


Seb. de Medicis tractatus de Legibus, ſtatut. Cc. 


. 1574 
Fabiani de Monte thactat. de empt. & venditi- 
one Ven. 1584 


peckii tradtatus de Ecclefiis reparandis 0 
Fra Pacii Legum concihatorium' — Lugd. 1643 

ran. Polleti hiftotia Fori Romani, per Broi- 
dum panes 15.79 
Ejuſdem hiſtoria Fori Romani, per eundum 1587 
Platæi re 


. 
Exaigne & Maniere de proceder. en cauf crim. 


& CIV. 2 1573 
| Parcellini tractatus de Inventario Col Agr. 15 99 
Franc. de Ripa « de Frivilegiis ehe ibid. 


K 1, 1590 
1565 


- Leyd. 1645 
| Ejuſtem tractatus de modo Uſirarum, Oe. ibid. 


* 1639 
Tho- 
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Aldum 1557 


| gulz generales juris .Lugd.1 5 89 
Practica Criminalis per Ignat. L 


Pentel s © Kopubick 83 
Vantius de nullitatibus Proteſſnum & ſententiar. 


FP. 1583 
Weſembecii utriuſq; juris Oeconomia Par. 1573 
Touchæi Quæſtiones juris Lond. 1682 


Ejuſdem Elementa juris 
Idem de jure inter gentes 


Puffendorf elementa juris x — 
Koleri Methodus de jure phyteutico Urfan, 
183599 


Blanci tractatus de Compromiſſis Franc. 1597 
Ejuſdem practica Criminalis. . ( ibid. 1577 
Fileſica « e Paraciarum & Parecorum origine 
| Par. 1608 
E juſdem tradtat. de facrs epiſcoporum authori- 


Stephanus * Juriſdictione Judzor. Gracor. 
omanor, Oc. Fran. 1604 


Seldenus de Succefſionibus ad leges Hzbrzoram 


Elziver 1638 
Pratei juris- prudentia vetus ſeu Dracon. & Solon. 


leg. Lugd. 1559 
Capitula ſen decreta Childebert. & Clothar. lex 
Salica, Cc Paris 1573 


Statuta Veneta cum practica judiciali Yenet.z528 
Buchananus de jure regni apud Scotos 
Theod. Zawakei ſpeculum Senator. & official. 
regn. Polon. 18616 

Tanecredi tractat. de ordine judiciario Cum i 564 
Hotoman. tripartita de leg. 12 tabular. com- 

r ö LO 1564 
Theodori Marcilii collect. & interpret. legum 


12 tabul. 4 Paris G 


8 Cujacii 


Loſzi tractatus de jure Le 1627 
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#634, 1606 
labert Enchiridion juris ſeripti Galliz Lagd. 
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Ejuſdem Prælectiones juridicæ Colon. 1682 
Vigelii Methodus juris Pontificii Baſ. 1616 
Vigelii Tractatus de cauſis Matrimonialibus 
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"Viglii Commentaria juris PRE 1643 - 


Zepperi legum Moſaicarum explicatio Herb. Naſl- 


Corpus juris Civilis, 11 Vol. apud Plantin. 1507 


Corvini Inſtitutiones Imperiales Anſt. 1664 
Cau Inſtitutiones juris per viſelium L. Bat. 1658 
vii Deciſiones Saxoniæ ducum Genæ. 1660 
Cujacii obſervationes juris civilis Col. Ag. 1558 
Ejuſdem Paratitla in digeſtorum lbros Col. 1577 
Decii Tractatus de Regulis juris Col. Agr. 
Gutherus de officiis domiis Auguſ. publ. & pri- 
vat. Lipſ. 1672 
itutiones juris civilis juſtinianæi Amt. 1687 
Inſtſtutiones juris civilis Juſtiniani Lugd. 1551 
LAbbæi obſervationes & emendat. in Synopfim 
4 SB Baſil, , P. N. 1606 
v K | Lexicon 


7 Corpus juris civilis 5 1598 
2 Corpus juris civilis, 2 Vol. Amſt. 1681 
. Corpus juris civilis, 2 Vol. bid. 1700 
p Corpus juris civilis, 2 Vol. Ibid. 1709 
p Althufii juris-prudentia Romana 1 588 
4 Bockelman de differentià juris civil. & canonici 
: | 1697 
; Bronchurſt comment. in Tit, ff. de regulis juris 
2 . Amſt. 1665 
5 | Ejuſdem Comment. in  eundem Titulum j juris 
J Elgiv. 1648 
+ | Bulgars & Placent. de regulis juris Col. Agr. 1587 
, Burchardi diſcurſus de juriſ-prudentia papizante 
. | Pict. 1711 
| Cbccei Tractatus de origine juris Gro. 1660 
| |. Canifii ſumma juris Canonici _ Duaci. 1630 
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130 Libri Juridici. 9 
1 Lexicon Juridicum apud J. Stoer 1594 
Matthæi Tractatus de regulis juris Fran. 1625 
Mozzii Tractatus de contractibus Col. Ag. 1614 
Van Muyden Inſtitutiones juris Juſtinianzi 16944 
Pecku Tractatus de re nautical L. Bat. 1647 
Perezii Tractatus de jure publico Amſt. 2657 
Pinellij Tractatus de bonis maternis Fran. 1573 
Pruckmanni Tractatus deregalibus Witteb. 1591 
Seldeni mare clauſum ſive de Dominio maris 1636 
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bliotheca juris Canonici a Voilo & 
2 = Chriftophero Par. 16611 
. || Corpus jut̃is Canonici 2 
8 = ED Corpus juris canonici, 3 Fol. Lug. 1584 
| SST SEX. IRS - 
- Corpus juris canonici non illuſtrat. 
WEE, ; FIRE Aud. 1648 
Corpus juris civilis, 4 Jol. Antw. 1575 
Budæi Annotationes in 24 lib. Pendeftarum 1527 
Ejuſdem Annotationes in Pandectes Par. 1536 
Butrigarii Theſaurus legum uberrimus Rom. 16 11 
Briſſonius de verborum ſignificationibus Lugd. 
4 "OY 3 13559 
Borigiz Inſtitutiones juris civilis, 2 Vol. 1678 
Bracton de legibus & confuetudinibus Angliz 
75 3 ©. "Lond. 1640 
- Craigi jus Feudale in 3 libris comprehenſum 
„ | vn Did. 1655 
; Conſilia Argentorenſia per Schmidium Arg. 1642 
28 D geſtum corporis juris civilis,5 Yo!. Lugd. 1669 
<8 Frlabri Tractatus de regulis juris Par. 1585 
| Fagnani jus canonicum, 2 Fol. Col. Ag. 1681 
Fabri Syntagma juris civilis ? 1679 
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Juridiei. 


Gudelini Syntagma regularum j juris Ant. 1646 


Hotomanni commentaria in Inſtitutiones juſtin. 
Lug. 1588 


Lyndyood Provinciale cum Othob. Conftit. 


Y 505 
Leunclayii j jus Grzco-Romanum 


Menochius de Præſumptionibus, &c. Gen. 1686 
6. Mundii conſilia juris, 2 J l. Jenæ. 1664 


Ru dort vindiciæ cauſæ Palatinæ 1640 
Ricci oli Tractatus de jure perlonarum Rom. 1622 
Selden de jure naturali & gentium Lond. 1640 


Corpus juris civilis Romanorum, 4 Tom, 4to. 


Lug d. 1600 


Corpus juris civilis Romanorum, 4 o. Ibid. 
| | 1662 


Corpus juris civilis Romanorum, 4to. Colon. 


1631 
Arniſti Tractatus de jure majeſtatis Fray. 1610 
Cumbecland Tractatus de legibus Lond. 1672 


ä Bockelmanni exercitationes de actionibus L. 


Bat. 1687 
Ejuſdem Comment: in | Digeſt. Juſtimani Did. 


1678 


Briſſonius de formulis & ſolemn. populi Ro- 


mani Kom. 1592 


Butler de propinquitare Matrimonium impedi- 


ente 8 Oxon. 1625 


Grotius de princip'is jux is naturalis Hag. 100 
Huberi prælectiones in jus Juſtinianæum 1687 


Ludwelli Comment. in Inſtitutiones Juſtinian. 
Nor. 1671 


Matthzi Tractatus de hab us 
Hen. de Bowick Take de jure- patronatùs 


Fax. 1581 
8 Bjukdem DiſtinXiones 5 5 libros Decret 1 
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3 32 Fol Ther Jil. 


Bertrandi Conſiliorum octo Vol. Fran. ML. 
Eymerici directorium Inquiſitorum _ 1607 
Joh. Eychelius de varia — juris civilis if 
Eybenius de electis Feudalibus | | 
Pignorii Tractatus de Servis Aug. vin 161 5 
Seldeni Fleta de jure Anglicano' Lond. 1647 
Ejuſdem Uxor Hebraica Fran, 1663. 1695, 
170 
Strivii ſyntagina juris civilis, 2 Fol. Fran. 1685 
Ejuidem deciſiones juris h Tenge. 1677 
Sigonius de jure anc:quo Italie Yew. 1560 
Idem de ant jure Provinciarum Ven. 1567 
Thomaſu cautelæ circa præcognita juris- pru- 
dentiæ. 
Idem de neglectu ſtudii juris canonici 1705 
Tiberii a Corneto Cm juris Rom. 1626 
Tractatus de legibus in Hollandia '- 1669 
Vivian Praxis de jure- patronalds Rom, 1620 
Lambardde priſcis Anglorum legibus Lond.1 568 
1. Empereur Tractatus de legibus Hæbræorum 
L. Bat. 1637 
Gravina de ortu & progreflu } juris civilis, 2 Yol, 
Lap. 1708, s 
Albericus Gentilis de libris juris civilis & ca X 
nonici Han, 1 605 
Antonius Deinen de prærogativa Allodiali 
Bohmeri Tractatus de Feuds Eccleſiaſticis 
Beſoldi Theſaurus- practicus Iuridicus 
Adrian Beyræi ſylloge profeſſorum Genenſium 
Burchadus de hodierna juris- prudentiæ Nævis 


#r.ex Sylvii comment. de concilio Baſil. 8 


Theodori Beltrii dulertationes de confiſtorio 
Hertii Tractatus de Feudis oblatis 
Herman Hermis Faſciculus juris public; 
Harprecht Piſſertatio de Mortuario 
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ſosch eh. „ Hoppil Alken yentninalis de 5. * * 
authoritate juris civilis Romanorum + = tia 
Itteri Tractatus de gradibus Acadenticis* "a ys 
K effer Tractatus de juchcatura Imperatoris * 
Enorrius de publica penitentia Ecclefiaſtica 
Ludewig de jure Clientelari Germanorum Ws 
us de vicariis Epiſcoporum * 5 
Ericus Mauritius de yrincipiis uris . 
Matthzi de afflictis decifiones 
Joh. Morini Tractatus de Pænitentia 8 2 
Minuccii collectio feudalis per Schelterum 1693 
Hotomanni comment. de Feudis tiipartit Colon. | 
1-490 
Hungius de authoritate juris civilis Romanorum 


Gieſſæ 1628 
Martin Magorus 


a Sconberg de Advocati Armata 
Maſtrilli Tractatus de Magrtratth. & eorum Im- 
perio Tug. 1621 
plettenberg introduttio ad jus canon. Heid. 1 692. 
Oſiandri obſervationes in Grotium de jure belli, 
2.F Tab. 1671 
Lucius Afilius regulus de donationibus a OS. 
Riccius de librorum juris Rom. quantitate & qua- 
litate 1 1635 
Schilteri diſſertatio de natur. & orig. jur. publici 
Ejuſdem Tractatiis de curiis dominicalibus 


Ejuſdem codex j juris Feudalis Alemannica 2 


7. 
Schardius de authoritate & e Bag * 

-#- - 100 
5 Speculum j juris Saxonici KY 
. Sulpicii five Kulpitii differtatio de 455 juris 5 _ 
.  ret@ inſtituendo deg. {criptoribus ed pertinen= 3 
r 1700 wo 
Strykii uſus modernus juris Non! in 4 Partis. . *- +, _ 


Schen- 


134 | Libri Joie, 


Schenkii interpretationes in 3 libros juris Feu- 
aaalis "24. mJ 
Tarnovius de Feudis magalopolitanis Hep | 
Wintherus de Privilegiis Docto:nm | 
Joh. Zeumerus de vitis profeiſorum juris " 
Ziegler de origine & increment. jucis Canomci 
Ejutdem Trattatus de juribus majeſtates | 
HBriſſonü jutis civilis — Heid. 1664 
Guil. Beneduttus de authoritate juris civilis 1 
| Lugd. 1654 
Balduini INA five de jure noviſſim comm. 
Bajil 1560 
Connani libri comment. juris civilis, 2 Vol. 
Par. 1553 
Joh. de Fileſacus de pub Pænitenti Eccleſiaſt ca ] 
Frid. Rhætius de juris publici Inſtitutionibss }_ 
Ignat. Lopez practica criminalis canonica 1 593 11 
Pet. Pithzi canones apoſtolor. vetr. concilioram, | ' 
conſtitutiones, &c. Par. 1609 
Ejuſdem Codex. Canonum  yetus eccleſ. Rome 
| advert. MSS. codices reſtitutus 
Fulgent. Ferrandi Breviarium canonum cura Pi- 


thzi edit. o Par. 1588 : 
Ejuſdem Breviarium canonum curi Chitletii ( 
RW © Par. 1618 1 
Anton. Auguſtini Judicium de collectoribus ca- ] 
nonum. ; 
Spinoſæ Tractatus de jure Eccleſiaſtico, liber 
ſingularis | Col. Agr. 1614 
Caroli magni, leges Eccleſiaſticæ & Civiles 
| Par. 1586 
Scheln Traftatus de jure Imperii Amſt. 1671 
Wegnerus in Titulos ff. de verberum fignifica- 
tione, &c. a 1656 
Hieron. de Zanatinis contrarietas inter jus civile 
& canonicum | Lud. J. 
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Libei Furidies. - „ + 13, 
m Autumni i cenſur Gallica in jus civile Romanum 1 
5 f Par. 16 15 „„ 
Witten Memetiz juris-confitorum noftri ſæculi 
, Fran. 1676 
Heraldus de rerum judicatarum authoritate Par. BEA 
1640 of 
Ma gonii Cynioſura advocatorum ſeu dere@d pa... 
4 trocinandi ratione Fran. 1610 3 
is | PagninusGaudentius de ſucceſſione Fœmina rum —F 
4 || Riallii hiſtoriæ juris civilis & Pontificii liber ſin- 03 
„ gularis | Agg. 13330 i 
o Manutius de legibus Romaiiis Col. Agr. 1570 - yt 
J. Graiwinckeri dilſertatio de jure Precedentiz 11 8 
3 L. Bat. 1644 . „ 
a Bonifinii Tractatus de jure orientali apud ÿ I. 
p Steph. 1573 _ 
3 Borcholten commentaria in corki@adines Feudo- 
6 8: _ . 1691 
9 Eſcobar Tractatus de ratiocifiis adminiſtratorum 
V Britſonii moped ex r civili antiquitates Ant. 
5 1 58 
i- Colombet comment in 50 libros Pandeftarum 
8 Par. 1682 1 
ii | Grimalii Traktatus de eos Baſ. 1593 2 
8 J Ulinei Traffatus de advocati ſtudio + Pay. 1530 by: 


a- | Maranusde retth) juris docendi ratione To! of. 1615 
Anton. Nebrüſenſis s lexicon } juris civilis Antw. 
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